FLORIDA BAR 


ASTROLOGY READINGS forecast your future. 
Readings $3.00. Write or call Madame Rachel, 


545 707 -5568, 1350 Santa Rosa Rd., Sebastopol CA 


YOUR FUTURE REVEALED —Heaith 
Prospects, Events, outlook, 
mabe Love, Friendship, etc. Send 15¢ 
M (coin or stamps) for your true, 
w amazing Forecast. State birthdate 
Studie CC2 NEWTON VALE, 
160 BAY STREET, TORONTO, CANADA 


uture 


Please rush me my FREE copy of 


| antedl 
ful = 

| Make 
| | i 
nce | 
hy / 

cal 
bop j Hows 
es, 
13. Full 

the 

ag 
a 


Additional $2.00 
Includes |S 1244 plan 
and forms IRS subchap- 
ter S tax option election 
forms Executive medical 
and dental reimburse- 
ment plan. 

Plus 


Corpexpediter for quick 
completion of minutes. 


(plain sheets and title 
page instead of above) 


MINUTES ano BY-LAWS 
Available for 

Professional 

Model 

® Not For Profit 

“Close” Corporation 


SPECIAL FORMS SECTION 
INCLUDED WITH 
ALL OUTFITS 


CHARGE TO YOUR: 


AMERICAN EXPRESS « MASTER CHARGE « VISA CREDIT CARDS 


Green Gem’ 


YOUR ORDER WILL BE SHIPPED 
WITHIN 24 HOURS—— OR USE 
ORDER FORM BELOW. 


FOR YOUR NEXT 
Corporate Outfit 


DIAL THIS TOLL FREE NUMBER 


The Finest Complete 


Corporate Outfit Available 
INCLUDING SEAL— AT NO ADDITIONAL COST 


tes in fre 
esiged 


hes 


FAR $200 EACH 


PROTO PROCESSING INC. 


and the 


PHOTO PROCESSING ENTERPRISES, INC. 


Unique Pocket for 
Fold-Away Seal. Permanently 
Attached to inside front cover 


Removable Separate 
Canying Case for Seal. 


Over-all size of all outfits 11-3/4” high x 10-1/4” deep x 2-1/4” wide. 


Handsome Stock Certificates lithographed on high quality 
heaw rag bond paper with that “BIG BOARD tock 


INDIVIDUAL ITEMS 
AVAILABLE— 
WRITE FOR CATALOG 


Banknote Company, Inc. 
Dept. F 
21 Hudson Street 


New York, NY 10013 
(242) 964-7454 


Orders shipped 
within 24 hours 


* 


MONEY BACK 
GUARANTEE 


* 


Serving the Legal 
Profession since 1927 


Use this order form for your convenience. 
CORPORATE NAME Print name exactly as on certificate of Incorporation 


CORPEX, Dept. F, 21 Hudson St., New York, N.Y. 10013 


Ship to 


Date of Incorporation 


Street Address, 


No. of 


Authorized Shares Par Value $ each 


Or Shares without par value 


Certificates signed by Pres. and 


“When ordeting Minutes & By-Laws specify O Single 


O Multiple Incorporators. 


**Remarks: 


City, State, and Zip Code 


Attention of Tel. # 


Ship Outfit No. $ 


OCheck Enclosed 
Check Must Accompany Order Payable to Corpex 
Add $1.00 shipping charge for continental U.S. all others $4.00 


MASTER CHARGE VALI 
OOVISA THROUGH: 


Signature 


Complete outfits 


THE FLORIDA BAR JOURNAL 


all included. 


When you buy an Excelsior-Legal “all-in-one” corporate outfit. 


Placing one order for all your 
corporate requirements saves you 


time and money. 


The corporate record book of your 
Syndicate choice with the corporate name printed 
or gold lettered on the spine. 


@ Matching slip case (except Ex Libris 
which is self contained). 


Customized seal in zipper pouch. 


20 bound lithographed certificates. Im- 
— and numbered with full page 
stubs. 


50 blank rag content sheets. Or, printed 
Minutes and By-laws (revised to com- 
ply with the Revenue Act of 1978). 
which include IRS 81244, Subchapter 
S, Medical/Dental reimbursement pian, 
appendix of forms, instructions, work- 
sheets, and 20 blank sheets. The Blank 
State set is based upon Model Busi- 
ness Corporation Act. rate edi- 
tions available for CA, CT, DL, FL, NJ, 
NY, PA and TX. 


Our exclusive corporate record tickler. 


Mylar reinforced tab indexes, with five 
positions and stock transfer ledger. 


Jet Set 


Call us on our 
Nationwide Toll-free Line 


1-800-433-1700 


Charge your 
American Express, 
Master Charge or Visa cards 


Request shipment by AIR 
only $2.00 additional 


It's all included. When you order from: 


White Street, NYC 10013 (212) 431-7000 


To: Excelsior-Legal 
Stationery Co. Inc. 
62 White Street, 
NYC 10013 


Shipment 
within 
24 hours 


Shipment 
free when 
you enclose 
check 


Outfit Black Beauty ™ Green Beauty Ex Libris © Jet Set Rectangular Post 
Plain Filler 070 $3100 O71 $3100 O10 g3500 O35 gai00 O90 $47.00 
Ptd. Minutes and By-laws 0 80 33.00 O 81 33.00 0 20 37.00 - O 45 43.00 O 95 49.00 
Round Post 
State of Year O91 = $47.00 
O 96 49.00 
(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $5.75 for 2” die seal.) 


O NPVor O PV $ Capitalization $ 
authorized shares each 


ifi i by President and O Ship via Air— $2.00 extra 
Certificates signee by Presiden Ship 
0 IRC §1244 complete set—resol., dir. min., treatise, law, etc., $3.95 extra. O For delivery in NY add sales tax. 


Number Expires 


Ex Libris® 
| | 
SSP 


VOLUME 54, NUMBER 1, JANUARY 1980 


WANT HELP YOU 


LOOK GOOD. 


Our job is to help attorneys 
better serve their clients. 

You are aware of the increasing 
personal liability and tax and 
record keeping responsibilities 
that a fiduciary must assume. We 
can help shoulder that burden for 
your clients. 

We manage over a billion 
dollars. Professional estate 
settlement, trusts, pension and 
profit sharing and investments are 
our services. 

Let’s do the job together. 


Banks 


Members FDIC 


TRUST 
DEPARTMENTS 


JACKSONVI 
GAINESVILLE 


OCALA fa) 


LEESBURG (0) BEACH 
WINTER PA\ 
ORLANDO 
CLOUD 


ST. 
LAKE WALES 


MELBOURNE 


&) 
FT. PIERC 


CAPE CORAL DELRAY BEACH 


&) 


Bank FT, LAUDERDALE 
Trust Offices 


@ Sun Bank Trust &) 
Services available MIAMI 


: 
2 

| 
2 | 

: 


| 
| 


Ti FLORIDA BAR 


600 APALACHEE PARKWAY, TALLAHASSEE, FLORIDA 32304 PHONE: (904) 222-5286 
MAILING ADDRESS: THE FLORIDA BAR CENTER, TALLAHASSEE, FLORIDA 32304 
The Florida Bar Journal (SSN 0015-3915) 


JANUARY 1980 
VOLUME LIV, NUMBER 1 


4 Calendar of Legal Events 


5 Briefly Yours 


OUR SCHOOLS 


10 Educating to Improve the Legal 


System ...... Joseph R. Julin 
13. Stetson in the Eighties 


15 Curriculum for a Growing and 
Changing Profession 
Joshua M. Morse III 
16 Legal Education—Approaching 
Critical Mass ... Ovid C. Lewis 
19 Legal Education—University of 
Miami Law School 


24 Trends in Administrative Law 
Paul A. Lehrman 


27 Admiralty Law in the 1980's 
James A. Dixon, Jr. 
29 Agriculture and the Law 
James S. Wershow 
31. Antitrust Law in the 1980's 
36 Effects of Competition on 
Banking Law in the 1980's 
Luther F. Sadler, Jr., 
38 Consumer Protection in the 
1980’s—a Challenge for The 
Michael Nachwalter 
41 Future Trends in the Criminal 
Joseph P. D'Alessandro 
43 Challenges Face Criminal 


Edward R. Shohat 
45 Environmental Law—Continued 

Evolution ..... Ross A. McVoy 
47 Trends in Domestic Law..... 

Leon Whitehurst, Jr. 


49 Labor and Employment Law: 
the Coming Decade ......... 


Ronald G. Meyer 
49 PERC—the Coming Decade 
50 Outlook for 1980's 
51 EEOC Outlook for 1980's 


Irving M. Miller 
52 Medical Malpractice, Personal 
Injury, Products Liability Law (a 
Plaintiff Attorney's View) 
Edwin C. Ratiner 
Medical Malpractice, Personal 


Injury, Products Liability Law 
(the Defense Attorney’s View- 


David P. Karcher 
55 Real Property Trends........ 
57 Securities Law in the Eighties 
58 Space Lawyering: an Unusual 
George S. Robinson 
62 Workers’ Compensation—an 
Uncertain Future ............ 
63 Tax Deferral Law—Give and 
Take ....L. Richard Mattaway 
66 The Lawyer’s Computer ..... 


68 The Process of Design ...... 
Sere Raul L. Rodriguez 
71 Does Your Firm Need an 
Lawrence J. Gordon 
74 Office Personnel in the Eighties 


78 The Changing Profile of the 
Legal Profession ............ 
Murray L. Schwartz 
82 The Future of Federal Practice 
Judge James L. King 
85 House Counsel in the 1980's 
William G. Bell 
William O. E. Henry 
89 Prepaid Legal Services in 
Florida: Today and Tomorrow 
Martha W. Barnett, 
SAS Louie N. Adcock, Jr. 
91 The Appealing Eighties: 
Preparing Florida’s Appellate 
96 Interest in Government Prac- 
Carolyn B. Lamm, 
Peter E. Halle 
97 Specialization and its 
Effects on Legal Services 
99 A Time of Change and 
Reappraisal ... L. David Shear 


CREDITS: 

Guest Editor for this Issue: 
Stephen E. Nagin, Washington, 
D.C. 


Design by Mark Witten, associate 
professor of art, Florida State 
University, and Steve Vance, 
Tallahassee. 


Since 
Editorial Staff 


Marshall R. Cassedy, Editor 

Linda H. Yates, Managing Editor 
Paul F. Hill, Associate Editor, Legal 
Cheryle M. Dodd, Associate Editor 
Jo Laurie Penrose, Staff Writer 

Gail Grimes, Circulation 

Judith Nable, Art Production 

Paul F. Hill, Advertising & Production 
Clara Mae Hart, Advertising Assistant 


Editorial Board 


Benjamin K. Phipps ll, Chairman, 
Tallahassee; William H. Adams Ill, Vice 
Chairman, Jacksonville; Stephen E. Nagin, 
Vice Chairman, Washington, D.C.; Thomas D. 
Aitken, Tampa; Everett P. Anderson, 
Tallahassee; Judge Joseph P. Baker, 
Orlando; Bowman Brown, Miami; Dean 
Bunch, Tallahassee; W. Dexter Douglass, 
Tallahassee; Bruce W. Flower, Orlando; 
Irving D. Gaines, Milwaukee, WI; Kenneth F. 
Hoffman, Tallahassee; Barrett G. Johnson, 
Tallahassee; Judith Smith Kavanaugh, 
Sarasota; Don A. Lynn, Miami; Robert W. 
Martin, Jr., Tallahassee; Mannis Neumann, 
Margate; James P. O'Flarity, Palm Beach; 
Thomas R. Post, Miami; Bruce S. Rogow, Ft. 
Lauderdale; Coleman R. Rosenfield, Ft. 
Lauderdale; Edward Siegel, Jacksonville; 
Ruth Fleet Thurman, St. Petersburg; Daniel O. 
White, Winter Park; William K. Zewadski, 
Tampa; Board Liaison: J. Bert Grandoff, 
Tampa. 


Officers of The Florida Bar 


L. David Shear, Tampa 
President 

Leonard Gilbert, Tampa 
President-elect 

Marshall R. Cassedy, Tallahassee 
Executive Director 


Published monthly except July/August is combined 
issue, by The Florida Bar, 600 Apalachee Parkway, 
Tallahassee 32304. Second class postage paid at the 
Post Office at Tallahassee, Florida 32301, and at 
additional mailing offices. The Florida Bar Journal 
(ISSN:0015-3915) 


Subscriptions: Florida Bar members receive the 
Journal as part of their annual dues payment. 
Nonmember subscriptions are $15 a year; $8 for law 
students (double distribution will occur upon a student 
subscriber's admission to the Bar). Single magazine 
copies, $1.25; September directory issue, $12 ($6 to 
members). Single copy sales subject to 4% Florida sales 
tax. 


Advertising copy is carefully reviewed but publication 
herein does not necessarily imply endorsement of any 
product or service offered. Advertising rate card will be 
furnished upon request. 


Views and conclusions expressed in articles herein 
are those of the authors not necessarily those of the 
editorial staff, officials or Board of Governors of The 
Florida Bar. Manuscripts may be submitted, typed 
doublespaced, to Editor, The Florida Bar Journal, 
Tallahassee, Florida 32304. 


©1980 The Florida Bar. Postmaster send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304. 


- 
5 
9 
+ : 
d 
| 


VOLUME 54, NUMBER 1, JANUARY 1980 


CALENDAR 


1980 


January 9-12—ABA Section of Insurance, Negligence and Compensation Law, The 
Breakers, Palm Beach 


January 10-12—Florida Bar Board of Governors Meeting, Ponte Vedra Club, Ponte 
Vedra Beach. 

January 13-17—ATLA Mid-Winter Convention, Las Vegas, NV 

January 18-20—ABA Section of Corporation, Banking and Business Law 
Midwinter meeting, Boca Raton Hotel and Club 

January 19—Media Law Conference, Egypt Temple Shrine, Tampa. 

January 24—Florida Bar Budget Committee Formal Hearing, 10-2 p.m. Tampa 
Host Hotel, Tampa International Airport. 

January 24-26—I1st Annual Real Property Section Convention, Orlando Hyatt 
House, Kissimmee 

January 30-February 6—ABA Midyear Meeting, Chicago. 

February 8-9—ATLA Fifth Circuit Meeting, Boca Raton. 

February 15—Institute for Florida Judicial Nominating Commissions, Tampa 
Host Hotel, Tampa International Airport. 

February 26, 27—Florida Bar Examination, Parts I, II and III, Curtis Hixon 
Convention Center, Tampa. 

March 7-9—Young Lawyers Section Annual Convention, Grenelefe, Cypress 
Gardens. 

March 13-15—Florida Bar Board of Governors Meeting, Bar Center, Tallahassee. 

March 13-23—The International Lawyer Exchange Program, International Law 
Committee, The Florida Bar, Lisbon, Portugal. 

March 20-23—The Florida Bar Long Range Planning Retreat, River Ranch Resort, 
Lake Wales. 

March 26—Academic Conclave, University of Florida Law Center, Gainesville. 

March 28, 29—Second Annual Tax Section Meeting and Institute, Orlando Hyatt 
House, Kissimmee. 


April 24-26—16th Annual Lawyers’ Title Guaranty Fund Assembly, Orlando Hyatt 
House, Kissimmee. 

April 24-May 1—Law Week. 

May 1-4—ABA Section of Real Property, Probate and Trust Law, Spring Council 
Meeting, Innisbrook, Tarpon Springs. 

May 8-10—Florida Bar Board of Governors Meeting, Grenelefe, Cypress Gardens. 

May 18-21—Fifth Circuit Judicial Conference, Dallas. 

May 27—Florida Bar Examination, Parts I and II, Sheraton Twin Towers, Orlando. 

June 10-13—American Law Institute, Hyatt Regency Hotel, Washington, D.C. 

June 18-21—The Florida Bar Annual Meeting, Boca Raton Hotel and Club. 

July 10-12—Florida Bar Board of Governors Meeting, Colony Beach & Tennis 
Club, Longboat Key. 

July 29, 30—Florida Bar Examination, Parts I, II and III, Curtis Hixon Convention 
Center, Tampa. 

July 31-August 6—ABA Annual Meeting, Honolulu. 

August 11-16—ABA Annual Meeting Continued, Sydney, Australia. 

October 28—Florida Bar Examination, Parts I and III, Lakeland Civic Center. 
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Future Developments in the Law—1980’s 


“The population explosion has 
come home to The Florida Bar with 
the recent certification that the Bar 
has broken the 11,000 lawyer 
member barrier and now has in its 
ranks 11,368 lawyers and judges.” 


So read the opening paragraph of — 


this column just 10 years ago this 
month. 

These figures were shocking 
then. So was the fact that the Bar 
staff had grown to 33 people; that 
there were then four sections of the 
Bar; that we were one of the first 
state bars to have computerized its 
membership records information; 
that a screening committee for 
judicial nominees had been 
established with Governor Kirk ona 
voluntary basis. It was also 
predicted then that: “Greater 


emphasis will be placed upon 


seeing that indigent litigants in both 
criminal and civil cases are 
afforded adequate legal repre- 
sentation” (Mr. Justice Richard W. 
Ervin); “Lawyers must be the 
architects of a process that makes 


_ orderly change easier” (William H. 


Maness); “A law will be proposed 
(in the 1970's) that people should be 
compensated for injury regardless 
of the cause of the injury or whether 
the injured, himself, substantially 
contributed to his own accident. 
(Even my most progressive 
sensibilities seem to recoil at this 
possibility. Innate common sense 
should defeat any serious attempt 
to foster this rank socialistic and 
economically disastrous proposal 
upon the people)” (Burton Young); 
“Based on these comparisons, a fair 
guess on Florida Bar staff growth 
would suggest 45 employees by 
1975 and 55 by 1980” (Marshall R. 
Cassedy). 

These were the written 


prognostications of Florida lawyers 


and judges a decade ago. Many 


were correct, some were wrong. 


Now the seventies are behind us. 
Where are we today? In particular 
where is The Florida Bar and where 
is it going in the eighties? 

This Journal issue, orchestrated 


by a talented, dedicated, motivated 
Bar member, Stephen E. Nagin of 
Washington, D.C., attempts to 
answer these questions. For more 
than six months he has worked as 
guest editor to bring to you a broad 
insight into what the future holds 
for Florida iawyers. We are 
indebted to him and all the authors 
he asked to contribute their 
comments. 

Like it or not, The Florida Bar’s 
growth has exceeded all 
expectations. 
members sounded shocking in 
1970, does today’s 25,434 give you 
pause? Where the predicted 55 staff 
members seemed enormous then, 
membership growth, nine new 
sections with 30,000 members, 
expanded disciplinary program 
and continuing legal education 
have brought the number of staff 
supporting these activities to 175. 
Based on annual income, we are the 
third largest legal organization in 
the world. 

Size, growth and greater public 
identity bring with them challenge 
and opportunity. Lawyers are more 
public than ever before. Not only 
are there more movies and TV 
serials about lawyers, you can even 
see yourself on the evening 
television news broadcast if you 
happened to be involved in a major 
criminal or civil trial in court that 
day. Likewise, the Bar itself has 
grown as a news source. Its greater 
public identity attracts not only the 
Florida Legislature in the form of 
sunset hearings, but it also catches 
the attention of the Federal Trade 
Commission, Internal Revenue 
Service and a proliferation of other 
governmental agencies. 

The challenges of these groups 
are being met and met successfully. 
They will return, however, and 
perhaps with even greater 
frequency in the 1980's. 

So it is a time, more than ever 
before, for us to do our job and doit 
well. We need to be about solving 
the public’s law related problems. 
We need to enhance the delivery of 


Where 11,000 | 


legal services. We need to 
eliminate, as Mr. Justice Ervin said 
10 years ago, “the lack of in-depth 
understanding by the people of the 
meaning of ordered liberty; of the 
guarantees of quality, of due 
process, of reciprocal rights; and 
the meaning of representative 
government.” 

Happily we are doing some of 
these things through the 
development of a prepaid open 
panel legal services plan for all 
lawyers designed to help 
individuals and groups never 
before serviced by lawyers. 
(Florida Prepaid Legal Services 
Corporation, Inc.) I encourage now 
retired Mr. Justice Ervin to review 
the three-year-old law education 
program for the Bar that now 
reaches into the elementary and 
high schools of 25 of our counties. 
Here our young people are for the 
first time being informed in detail 
about the law and its vital place ina 
society of “ordered liberty.” 

As an organization, The Florida 
Bar will continue to grow physically 
in the 1980's, and its responsibilities 
will likewise increase in definition 
and intensity. It will influence 
public policy and it should. If 
Florida lawyers continue to accept 
the fact that public service is a part 
of the lawyer’s fabric, The Florida 
Bar will grow in importance as the 
best vehicle to implement the 
lawyer’s public service responsi- 
bility. 

Lastly, as a growing organization, 
greater emphasis in the eighties 
must be placed on long range 
planning. The luxury of the Board 
of Governors commencing new 
programs without detailed fiscal 
analysis, definition of scope and 
objectives, results to be obtained 
and specified duration is over. The 
monitoring of public opinion, 
politics, economic trends, 
membership opinions is critical if 
the Bar is to perform with 
distinction in the eighties. 

The challenges and opportunities 
are before us. We will meet them. 
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The Board of Governors 


Gerald L. Brown, first circuit; Ben H. 

Wilkinson, David V. Kerns, second circuit; 

re | Edwin B. Browning, Jr., third circuit: C. 
Harris Dittmar, James C. Rinaman, Jr., 


fourth circuit; Edwin C. Cluster, fifth 
e circuit; N. David Korones, Robert H. Willis, 
IC Uu re sixth circuit; Frank D. Newman, seventh 
circuit; Stephen A. Rappenecker, eighth 


circuit; Michael R. Walsh, Robert J. Pleus, 
Jr., ninth circuit; William O. E. Henry, 
rt tenth circuit; Leland E. Stansell, Jr., Irwin 
J. Block, Robert L. Parks, Boyce F. Ezell 
111, Samuel S. Smith, Talbot D’Alemberte, 
Robert C. Josefsberg, eleventh circuit; 
Harry G. Goodheart III, twelfth circuit; J. 
Bert Grandoff, Bill Wagner, thirteenth 
circuit; Benjamin W. Redding Ill, 
fourteenth circuit; Edward D. Lewis, John 
L. Burns, fifteenth circuit; Nathan E. Eden, 
sixteenth circuit; O. Edgar Williams, Jr., 
Drake M. Batchelder, Hugh S. Glickstein, 
seventeenth circuit; Frank R. Pound, Jr., 
eighteenth circuit; Walter M. Meginniss, 
nineteenth circuit; Charles B. Edwards, 
twentieth circuit; Timothy A. Johnson, Jr., 
Steve Zack, Young Lawyers Section. 


ATTORNEY AND JUDGE 


SCALES OF JUSTICE 


A unique and distinctive piece of art suitable for office or home, available 
exclusively to Florida Bar Journal subscribers through this offer. 

Because antique watch parts of gold, brass, and steel compose the picture, 
each is unique and signed by the artist. No two are exactly alike. 

The picture is professionally framed: double matted, glass front, paper 
backed, hooked for hanging, in your choice of walnut or gold painted frame. 

Because these are individually produced, please allow three to four weeks 
for delivery. Also, we do not expect to repeat this offer. Because this is sucha 
unique offer, all orders must be accompanied by payment. 


8” x 10” Picture Size 11” x 14” Picture Size 
$36.00* $47.00* 


*Plus $2.00 for postage and handling. 


TO: FLORIDA BAR JOURNAL 
WATCH PICTURE 
Tallahassee, Florida 32304 

Please Forward the Following: 


ATTORNEY AND JUDGE SCALES OF JUSTICE 

QUANTITY QUANTITY QUANTITY QUANTITY 

walnut frame walnut frame walnut frame walnut frame 
gold frame gold frame - gold frame gold frame 


FLORIDA BAR 
JOURNAL 


‘BINDERS 


THE FLORIDA BAR JOURNAL 
TALLAHASSEE, FLORIDA 32304 


O Please enter my order for ___ 


Journal Binders and send to the 
address below. 


— CERTIFICATE INCLUDED 
Name on Certificate 


NAME: 
ADDRESS 
CITY. STATE ZIP. 

Amount enclosed $__ 

MAKE CHECKS PAYABLE TO THE FLORIDA BAR JOURNAL 


ATTORNEY NO 


ADDRESS 


CITY 


| 
| 
| 
| 
| 
| NAME 
| 
| 
| 
| 
| 


****For no additional charge—If you would like a certificate included in the picture, Your name can be 


STATE 
printed on the certificate at no additional cost. 


6 
| ag 
| 
| 
| fe 
| 
| 
© 
| 
& & | 
& 
4 
| 
ie | 
_ 
4 | 
| 
& _ 
| 
ZIP | 
| 
| | j 
f 


Retirement Benefits of Spouse 


The Tax Note in the October 1979 
issue of The Florida Bar Journal dealt 
with the uncertain state (and the trend) 
of the law in the area of a nonemployee 
spouse’s rights under ERISA in the 
retirement benefits of an employee 
spouse. The article was both well 
reasoned and informative. 

I thought that my fellow members of 
the Bar may be interested in the 
recently released I.R.S. Private Letter 
Ruling 7939026. The Revenue Service, 
after analyzing the legislative history of 
ERISA and noting the Congressional 
and judicial actions in other benefit 
areas, expressly stated: 

“[I]t is the view of the Service that 
Congress intended an_ implied 
exception [from the anti-alienation 
provisions of ERISA] for family 
support orders in the case of a 
participant in pay status [i.e., 
retired and receiving periodic benefit 
payments]. However, if the spouse of a 
participant were permitted to claim 
amounts greater than those currently 
payable to the participant, the trust 
assets of a plan would be jeopardized 
[an issue not present in the instant case]. 
Further, it is our view that no valid 
distinction between current support 
obligations and defaulted support 
obligations can be drawn.” 

Although pursuant to I.R.C. section 
6110(j) (3), private letter rulings may not 
be used or cited as precedent, the fact 
that the Service has informally taken the 
position it did may well indicate its 
willingness to so rule in the future. 


Washington, D.C. Davin A. LAWRENCE 


Medical Mediation 


The merit of John Thornton’s article 
“The Value of Medical Mediation,” 
(Fla. Bar Journal, Nov. 1979), is 
questionable. 

Medical mediation is an outrageous 
insult to the intelligence and integrity of 
the people of this state. The Medical 
Mediation Act, ludicrously applauded 
as designed “to protect the public 
health,” finds its real foundation in the 
clear implication that ordinary lay 
jurors in this state are too ignorant and 
incompetent to “properly decide” 
medical negligence issues, and thus 
need to be “properly guided” in their 
verdict by the advices of the 


“intellectually superior persons” in 
society: a lawyer, judge and doctor, 
who must first hear the case, and whose 
“verdict” becomes an “item of 
evidence” in the subsequent trial by 
jury. 
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It is beyond belief that supposedly 
learned justices, judicially bound by 
solemn judicial oaths of office to 
uphold the fundamental constitutional 
right of “trial by jury,” cannot see that 
medical mediation is a flagrant 
abridgement of that right and a facist 
like abomination to American 
democracy. To argue that medical 
malpractice insurance premiums 
suddenly skyrocketed because the 
people of Florida suddenly went 
“berzerk” in flooding the courts with 
“capricious” claims is to argue an 
insanity. What did happen in the law to 
account for skyrocketing medical 
malpractice insurance was “sky- 
rocketing medical malpractice,” as was 
made crystal clear by trial lawyers who 
would learn medicine, and who would 
no longer permit medicine to be hidden 
behind the “Greek and Latin” 
vocabulary of medicine. 


DeLand THORWALD J. HusFELD 


I read with interest Judge Lewis B. 
Whitworth’s article on Medical 
Mediation in the November 1979 issue. 
Judge Whitworth, however, does not 
accurately state the law as it exists in 
New Jersey at this time. 

If a medical malpractice decision 
goes unanimously against the claimant, 
then that decision is admissible in 
evidence. The claimant’s attorney is not 
barred from bringing suit. Thus, any 
unanimous decision is an admissible 
piece of evidence, whereas a split 
decision of the panel (comprised of 
three persons) is neither admissible nor 
relevant. 


West Orange, N.]. ALAN RotH 


Regulation of Franchising 


The omission of any discussion of the 
new Florida “Sale of Business 
Opportunities Act” within your 
November article on franchising should 
be brought to the attention of Florida 
attorneys as quickly as possible. 

Like the new FTC law, this Act, 
which became effective October 1, 
1979, is basically a disclosure statute. It 
requires, among other things, the filing 
of a disclosure document with the 
Division of Consumer Services of the 
Department of Agriculture and 
Consumer Services prior to the sale of 
certain defined “business oppor- 
tunities.” 

The Act will affect many new 
business enterprises. Although there are 
various exemptions from its coverage, 
some companies may want to comply 
at least initially to be on the safe side. At 
this point, so far as I know, the Act has 
had no judicial or regulatory 
interpretations. 


If attorneys have any further 
questions about the Act, may I suggest 
they call Mr. William C. Harris, staff 
counsel with the Division of Consumer 
Services in Tallahassee (488-2321). He 
has been very helpful to me thus far in 
my dealings with the Act. 


Tampa Jupy M. Herrin 


I enjoyed reading Michael M. Eaton’s 
informative article on the “Regulation 
of Franchising After FTC Rule” which 
appeared in the November Bar Journal. 
Florida has now adopted a “Sale of 
Business Opportunities Act” under 
Chapter 79-374 (1979 Session Laws), 
effective October 1, 1979, however, 
which requires expansive disclosures 
by “sellers” of business opportunities 
who provide assistance in (1) finding 
locations for buyers of business 
opportunities, or (2) purchasing of end 
products, or (3) requiring a payment of 
$50 or more for a sales or marketing 
program, or (4) guaranteeing that the 
purchaser will derive income beyond 
the price paid or that the seller will 
refund or repurchase the business 
opportunity in the event that the 
purchaser is unsatisfied with it. The 
criteria defining “business oppor- 
tunities” are broader in certain 
circumstances than those of the ‘new 
FTC Trade Regulation Rule. 

The new statute requires disclosure 
through a written statement to 
prospective purchasers of business 
opportunities and in addition requires a 
filing with the Division of Consumer 
Services of the Department of 
Agriculture. Remedies for non- 
compliance with the statute include 
rescission of the contract and return of 
all monies paid; court action for 
damages including reasonable 
attorney’s fees; injunctive relief against 
the seller; and administrative and other 
relief on motion of the Department of 
Legal Affairs. The failure to file the 
required document with the Division or 
a misrepresentation therein constitutes 
a felony of the third degree pursuant to 
F.S. §§775.082, .083 or .084. Since this 
Act is directed precisely at the type of 
“franchises” and “business opportunities” 
noted in the FTC Rule, the statute 
defines compliance with the FTC Rule 
as constituting compliance with the Act. 
A seller complying with the FTC Rule 
would nonetheless appear to be 
required to file its written disclosure 
statement with the Division of 
Consumer Services. 

Articles such as Mr. Eaton’s are most 
helpful in understanding the practical 
application of Florida laws and rules in 
the franchise-business opportunity 
area. 


Miami A. LEsTER 
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Steps 


to a More 
Secure 
Future 


We administer nine 
specially-tailored 
insurance plans for The 
Florida Bar...all designed 
to make the future more 
secure for you, your 
family, your employees 
and your practice. Write 
or call for details today. 


Major Medical Expense 
up to $250,000 in protection for you, your 
employees and eligible family members 


Super Major Medical Expense 
up to $250,000 in benefits over and above 
your existing insurance 


Hospital Indemnity 
$50 a day in supplemental cash for extra 


_ hospital expenses for you and eligible 


family members 


Group Life Insurance 

$10,000 low cost life insurance for the 
attorney, simultaneously providing financial 
assistance to The Florida Bar Foundation 


Individual Retirement.Account 
(IRA) 

tax-deductible contribution up to 15% 

of your income — to amaximum of $1,500 — 
each year 


Disability Income Protection 

up to $400 per week income protection for 
you and your employees for accident 

and sickness 


Accidental Death and 
Dismemberment 

up to $200,000 low cost 24-hour accident 
protection for you and your employees 


Workers’ Compensation 
protection for your statutory liability under 
Florida's Workers’ Compensation Law 


Life Insurance 
up to $100,000 low cost term protection for 
you and your employees 


Poe &Associates, Inc. 
We’re Florida’s insurance people. 
P.O. Box 1348/ Tampa, Florida 33601 
Telephone (813) 228-7361 


Poe and Associates, Inc. 
PO. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 


0 Major Medical O Group Life 0D Accidental 
Expense Insurance Death and 
O Super Major 0 Individual Dismemberment 
Medical Expense Retirement OO Workers’ 
O Hospital Account (IRA) Compensation 
Indemnity O Disability Income 0 Life Insurance 
Protection 


Name 


Address 


City 


Age-_____ Telephone. 
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NEDRUD: THE CRIMINAL LAW 


Published by 
The National College for Criminal Defense WU 


College of Law, University of Houston, Houston, Texas 77004 


THE DIGEST SERVICE 
THAT COVERS ALL THE CRIMINAL 
LAW 


Nedrud: The Criminal Law is the criminal law 

digest service you'll use rather than just look at. 
~ Ten times a year (March through December) 
i ‘i you'll receive a 40-60 page newspaper which digests 
at an average of 600 cases—all the important federal 
i and state criminal law decisions published in the 
previous month. The newspaper format is easy to 
read and easy to use. It is logically arranged 
according to the system developed by Duane Ned- 
t rud, founder and editor from 1967 to 1979. At the 
' end of the year the monthly issues will be collated 
; and indexed. You will then receive a handsomely 
i bound volume for your permanent criminal law 

library. 

Raymond Nimmer, Associate Dean and Profes- 
sor of Law at the University of Houston Law 
School, is the distinguished editor, pledged to 
continue the digest’s tradition of objectivity, accur- 
acy, and exhaustive coverage of all the criminal law. 


IF THE CRIMINAL LAW IS YOUR FIELD, YOU 
NEED THIS SERVICE 


Starting March 1, 1980, subscriptions to Nedrud: 
The Criminal Law will be $100.00 per year for the 
ten monthly issues and bound volume. If you 
subscribe before March 1, 1980, we are offering 
subscriptions at the 1979 rate of $88.50. 


OFS DON’T DELAY. SUBSCRIBE NOW AND HAVE 
- ALL THE CRIMINAL LAW AT YOUR FINGER- 
TIPS. 
0 Enter my subscription to Nedrud: The Criminal Law. 
Olam enclosing a check for $88.50. (After March 1, the subscription price will increase to $100.00. Texas residents 
must add 6% state and local sales taxes.) 
Please charge my following credit card: 
OVisa OMaster Charge OAmerican Express oODiners Club 
Credit card number: 
Signature: 


The LAW | 
The. AG fine Criminal 


Name: 
Address: 
City: State: Zip: 


Send this form to: Subscription Department, National College for Criminal Defense, College of Law, University of 
Houston, Houston, Texas 77004. To order by telephone, call (713) 749-2283. 
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Educating to 
Improve the 
Legal System 


By Joseph R. Julin 


Joseph R. Julin is 
dean and professor 
of law at the 
University of Florida, 
Gainesville. He 
received his B.S.L. 
in 1950 from North- 
western University 
School of Law and 
J.D. in 1971 from 
that same university. 
He is past coordin- 
ator of the Contin- 
uing Legal Education Section of th? 
American Bar Association and former 
chairman of the ABA Section of Legal 
Education and Admissions to the Bar. Dean 
Julin is a member of the Law Revision 
Council of the State of Florida and the 
U.S. Judicial Conference Committee to 
Propose Standards for Admission to Practice 
in the Federal Courts. He is coauthor of the 
book, Basic Property Law, and author of 
numerous articles and book reviews. 


ake are times when the 
“simplest” of problems defy 
solution. The reason is, of course, 
obvious. The problem appeared 
simple when it was hard. Now, 
there’s a startling conclusion!! The 
reason this simplistic beginning is 
my place of beginning is the 
importance of our not falling victim 
to the obvious as we prepare for the 
eighties and beyond. 

Please don’t give up on these few 
words at this point. Turn with me 
for a moment to another discipline. 
Gina Bara Kolata, writing in the 
October 1979 Smithsonian, 
describes in interesting detail 
various equivalent mathematical 
problems which at first one might 
assume to be easy prey for the 
skilled computer programmer. 


These problems, she tells us, have 


become known as “‘N.P. — 
complete’ (N.P. standards for 
nondeterministic polynomial). 
They are hard problems.’ I believe 
legal education may be facing an 


N.P. — Complete. 


An example of such a problem — 
N.P. — Complete that is — is that of 
a salesman or environmental 
inspector with a number of cities to 
visit. His, or her, objective — a 
determination of the shortest, most 
efficient route. 


Ms. Kolata asserts that if the 
inspector or saleman intends to visit 
as few as 18 cities, making optimum 
use of the time available “and (the 
traveler involved) had a computer 
that could test one million routes 
per second, it would take the 
computer about 4,000 years to try 
all possible routes .. . .” There are 
many other examples of problems 
which at first blush would in this 
computer age seem simple to solve. 
Upon reflection, the combination 
of variables causes the human mind 
and computer “mind” to boggle a 
bit. 

Legal education already suffers 
too much from the opposite side of 
this “coin,” one side of which is 
minted of variables. It is legal 
education’s malady which, in my 
judgment, is a restricting, 
unimaginative lack of tolerance for 
variables. 


Unfortunately, I fear this does 
not result from the fact that those 
responsible for the decision making 
in modern day legal education have 
amazingly reached the same 
conclusions independently of one 
another. To the contrary, it is the 
product of the decision makers 
accepting as sound for their 
institution that which is perceived 
as being in the forefront of legal 
education, sometimes defined as 
what other “more prestigious” 
institutions are doing, or what is 
perceived as sound by one or more 


of the constituencies being served. 

Seeking to mold a_ school’s 
curriculum to what one speculates a 
given constituency will agree is 
sound causes the problems faced by 
our traveling salesman or 
environmental inspector to pale 
when compared to the problems of 
the legal educator. For one thing, 
there is much highly diverse 
wisdom available within any 
constituency. For another, there are 
many groups we seek to serve well. 
These include, in no particular 
order of priority, the public, the 
student, the state and federal policy 
makers, the organized bar, the 
unorganized bar, the judiciary, the 
many boards of bar examiners and 
the universities of which many but 
not all law schools are a part. (While 
more aptly characterized as “the 
decision makers,” I would include 
within the term constituency for 
this purpose the collective, often 
the individual, sense of the faculties 
of law.) 


Add to these variables a logical 
and ever-growing quest for a 
favorable cost-benefit ratio and I 
do believe we have an N.P.- 
Complete, i.e., a hard, not simple 
problem. 


That, however, is only the 
beginning. Let us assume the 
absence of any, at least formal, 
constituency induced complexity 
or quest for greatness which causes 
conformity to be our guide. Our 
mission as legal educators is to 
educate in such a way as toimprove 
the legal system and its 
accessibility. This is to be 
accomplished within our sphere of 
influence, for the improvement of 
the legal system in all its complex 
parts is the responsibility of many. 
(This mission is, of course, a far 
different and more hazardous task 
than seeking to conform to an 
accepted and_ respected edu- 
cational form or than seeking to 
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determine what others will 
perceive to be sound and therefore 
accept as sensible. It’s a bit like the 
difference between invention of an 
engine capable of mini- . 
mal energy utilization: 
and the operation of: 
such an efficient device).* 
The optimum form of: 
legal education will not: 
be accomplished in the: 
age in which we live. The: 
reason is the nature of this: 
age. It provides us with. 
too many contradictory* 
benchmarks. 


This is atime in which we 
seek to get government out %. 
of our lives, in which the 
vogue is deregulation and in % 
which laws described as sun-% 
set are seen as effective means. 
by which to curb the growth: 
of bureaucracy. 
Coincidentally, we seek ways: 
and means to control the quality: 
of that which affects our environ: 
mental, physical and fiscal well# 
being. Someone must, therefore,% 
define that which is quality or at: 


conformity. 


This is also an age of A 
accountability. While perfectly = 
reasonable and justifiable in % 


principle, this can also so easily lead 
to quantification as the standard 
base not the quality of that 
accomplished. 

To me, one of the many 
challenges society and in a much 
smaller way legal educators face is 
the making of these objectives 
susceptible of mutual accomplish- 
ment. Those objectives, once again, 
are deregulation, assurance of 
quality and accountability. Add 
accessibility and I would say we are 
in for a fair amount of inventing and 
risk taking. But, is this something 
we are willing to encourage, even 
tolerate, or stifle? 

I'll try to be a bit more specific. 

The dean of a major West Coast 
law school, one of the top 10 deans 
and schools by any measure, has 
urged that accreditation of law 
schools be abolished. “.. . [T]he bar 
exam could be retained to protect 
the public from incompetency ....” 


least adequate, and that which ig. 
not. Often this leads to % 


quantification, the bridge to 


At the same time, the Chief Justice 
of the United States 
urges 


Hieised to increase the competency 


of the law graduate in trial advocacy 
and presumably in a generation 
to eliminate or rid ourselves of those 
less than adequate — of the trials 
themselves. One voice calls for less 
and one for more regulation. Each 
seeks enhancement of that which is 
in the public interest. 


Should a given school place high 
on its list of priorities, given finite 
and limited resources, the training 
of skilled trial lawyers? There 
certainly seem to be many trials and 
more and more judges which 
presumably will lead to even more 
trials. Still, resolution of at least 


minor disputes through inexpensive 
and expeditious processes, thus 
avoiding the courtroom altogether, 
is high on the agenda of the United 
States Department of Justice and 
the American Bar Association. 


Where does all of this leave or 
lead legal education in the eighties? 


Some dozen members of an 
American Bar Association Task 
Force on Lawyer Competency: 
The Role of the Law Schools‘ have 
just completed about a _ year’s 
deliberations on this topic. Well — 
maybe not this very topic — but one 
sufficiently close to warrant 
borrowing from the conclusions 
and recommendations reached. (I 
confess that had this writer not been 
a member of the task force he 
would probably have “borrowed” 
from something else.) 


Contrary to the usual way of 
proceeding in such ventures, the 
point of beginning of the task 
force was not an empirical study. 

It was the experience and the 

minds of those assembled. (The 

mass of literature available con- 
cerning legal education, lawyer 
competency and related writ- 
ings was, of course, not over- 
looked.) 


The result was a series of 
recommendations addressed 
to legal educators, the organ- 
ized bar, the bar admissions 
authorities and the unor- 
ganized bar, the latter re- 

ferred to as “lawyers, gen- 

erally.” 


sought to consciously and 
conscientiously implement the 
recommendations addressed to 
legal educators would very nicely 
use up the eighties, and any 
additional funds society or a 
group of somewhat less in size 
decides to invest in legal education. 

Here, in abbreviated form, are 
the recommendations addressed to 
the law schools of this nation. I don’t 
have the slightest idea whether 
these recommendations will make 
any impact at all on legal education 
of the eighties. I assume it will turn 
on whether we attract inventors or 
operators to the world of legal 
education. 

In any event, the first deals with 
one of the most difficult tasks a law 


| Are you gault, alert, ambitious: 
willing study? Investigate 
LAW! we offer training by 
Jeading law professors: Send 
:: NOW for free pooklet Law, 
Training for Leadership: 
office of Registrar 
pELL scHOOL OF LAW 
Central City> Florida 
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college ever faces. It is the question 
of who will cross the threshold — 
admissions, in other words. 

The task force urges law schools 
to consider a full range of those 
qualities and skills identifiable as 
important to professional 
competence. The ability to 
communicate orally and in writing, 
evidence of dependability and 
interpersonal skills are all examples 
of factors which should play more 
of a role in the admissions process 
than now tends to be the case. Two 
caveats are found in this section of 
the report. “Attention to these 
[additional factors] should 
complement and not undercut cur- 
rent affirmative action programs. ...” 
There is a warning. In addition, 
“Law schools faced with declining 
applications [as most certainly will 
be the case for many of the nearly 
170 accredited law schools of the 
United States] should not yield to 
the pressure to admit students who 
do not have the potential to become 
competent lawyers.” 

The second major portion of the 
recommendations addressed to 
legal educators concerns the 
educational program, the focus of 
so much attention by nearly all who 
have addressed lawyer com- 
petency. 

“Law schools should provide 
instruction in those fundamental 
skills critical to lawyer 
competence.” (Emphasis added.) 
In addition to “rigorous” legal 
writing experiences, these 
fundamental skills are said to be 
oral communication, interviewing, 
counseling, negotiation and other 
litigation skills. The phrase 
“litigation skills’ was used as 
opposed to trial advocacy by 
design. The difference in 
terminology is, I believe, for at least 
two reasons. 

The phrase “litigation skills” 
describes much more than the day 
in court and it permits, indeed 


OUR LAW SCHOOLS 


encourages, diversity and 
innovation within the curricula of 
the eighties. While “proficiency in 
the planning and management of 
litigation” was identified as a major 
failing of lawyers found to be iess 
than adequate in federal litigation 
by the Devitt Committee (as was 
the “technique in the examination 
of witnesses”), litigation skills 
certainly must include much more. 
It encompasses a foundation in 
other disciplines such as economics, 
statistical analysis and that 
necessary to comprehend, various 
cultures, human motivation and 
behavior deviant and otherwise. In 
a sense, what skill can be classified 
as outside the realm of a litigation 
skill? I would remind us all that a 
basic objective of legal education is 
to develop the ability to self- 
educate. Isn’t that what lawyers 
spend so very much time doing? 
Three years! The curriculum could 
well be five if our foundation for 
self-education in varying fields is to 
be sufficient to our client’s needs 
and expectations. 


The task force would have our 
law schools: (a) move to small 
classes and individualized 
instruction; (b) provide opportun- 
ities for students to work together to 
the end that the product is not that 
of one but that of several so that the 
objective would be identification 
and use of the talents of one’s 
colleagues, background, culture 
and understanding; (c) develop 
more comprehensive methods of 
measuring performance; (d) 
achieve greater coherence in 
curriculum so that students would 
face problems of successively 
broader scope and challenge; (e) 
experiment with schedules so as to 
provide opportunity for periods of 
intensive instruction in lawyer 
skills; and (f) make more use of 
experienced able lawyers and 
judges, especially in structured 


TRAFFIC ACCIDENT ANALYST 
Traffic accident analysis and reconstruction— 


Expert 
Formerly Automotive Engineer with National Bureau of Standards 


1317 Poinciana Ave. CLARENCE S.BRUCE (813)334-0810 
if no ans. call (813)334-1338 


FORT MYERS, FL 33901 


testimony—Consultation 


roles in which they (might well) 
utilize their professional knowledge 
and skill. 

There are other recom- 
mendations directed specifically to 
the law schools. Still, I believe this is 
a sufficient sample to enable the 
reader to get the general thrust of 
the conclusions. 

Of greatest importance is the 
admonition at the outset of the 
recommendations. 

. . . we recognize that there are differences 
among law schools and are not here urging 
the obliteration of those differences. 
Individual schools have quite different 
student bodies headed for very different 
types of professional practice. Diversity and 
experimentation rather than mandated 
uniformity offer the most likely path to more 


effective law school education. (Emphasis 
added.) 


A computer programmer may 
well heip the law school 
administrator in his or her 
ministerial tasks but it is the 
educated imagination of our 
faculties as they train persons for 
storefronts and Wall Street that will 
make for the able new lawyers of 
the eighties. As there will be a new 
generation of people movers, there 
will be a new generation at the bar. 
As important, by the end of the 
eighties the “new generation” will 
about equal those now in practice. 
What an opportunity we in legal 
education have right now! O 


'T'll set aside simple problems some 
delight in making hard and hard problems 
some intentionally — usually with a slogan 
such as “we're overlawyered and 
underrepresented” — make simple.) 


2 Kolata, Trial-and-Error Game That 
Puzzles Fast Computers, 10 ONIAN 
(October 1979), 90. 


3 And they say lawyers seek to be obscure. 


4 Members of Task Force: Dean Roger C. 
Cramton, Cornell Law School; William L. 
Boyd, Jr., Pres., U. of Iowa; Robert F. 
Hanley, Esquire, Chicago, IL; Honorable A. 
Leon Higginbotham, Jr.°; Honorable 
Shirley M. Hufstedler*; Dean Joseph R. 
Julin, U. of Florida; Maximilian W. 
Kempner, N.Y.; Dean Robert B. McKay, 
Aspen Institute; R. W. Nahstoll, Esquire, 
Portland, OR.; Honorable Alvin B. Rubin®; 
Sharp Whitmore, Los Angeles, CA. °U.S. 
Courts of Appeals. 
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Stetson in 
the Eighties 


By Richard T. Dillion 


Richard T. Dillon 
is dean and pro- 
fessor of law at 
Stetson University 
College of Law, St. 
Petersburg. He has 
been a member of 
the faculty at 
Stetson for the past 
22 years and holds 
the B.S. and L.H.D. 
(honorary) degrees 
from the University 
of Tampa, the J.D. degree from Stetson 
College of Law, and LL.M. degree from 
New York University School of Law. 


Daurng the 1970's, the annual pool 

of applicants for admission to law 
school was so large that Stetson did 
not engage in any concerted well 
organized student recruitment 
efforts, except in support of its 
affirmative action program. As a 
new decade begins, it’s quite clear 
that applications for admission 
have taken a downward turn. 
Although enrollment still remains 
stable, and the academic quality of 
the students enrolled is high, an 
effective recruiting program will 
need to be redeveloped to ensure 
that this healthy state of affairs 
continues at Stetson through the 
1980’s and thereafter. 


The largest single present 
concern of Stetson’s administration 
is not that there is a decreasing 
number of qualified students who 
want to go to law school, but that 
the competition for those qualified 
students who do want to go will 
have to take place in the context of 

an economy fraught with double- 
digit inflation, a condition that will 
probably persist well into the 
1980's. 


Inflation has an insidious effect 
on private nontax supported 
educational institutions. It shrinks 
the value of endowments, expands 
operating budgets, and widens the 
tuition gap between private and 
tax-supported schools. Its effect is 
further exacerbated by the fiscal 
burden of unprecedented 
governmental regulation and the 


out-of-control cost of utilities 
dependent on fossil fuel. 


Inflation normally affects similar 
institutions in similar ways and does 
not favor one competing institution 
over another. The two types of 
institutions engaged in the 
education delivery process, private 
and tax supported, are quite 
dissimilar, particularly with respect 
to their nontuition sources of 
funding and with their disparate 
policies for setting tuition. Because 
the lion’s share of the cost of 
operating tax-supported educa- 
tional institutions is borne by the 
taxpaying public, those institutions 
can price their product, 
“education,” for the consuming 
student without regard to the cost 


of that product, a feat, of course, . 


most private schools are unable to 
match. For instance, tuition at 
Stetson College of Law, $1,650 per 
semester,! the same for residents 
and nonresidents, figures out to be 
almost four times the $22 per credit 
hour per quarter charged by 
Florida tax-supported law schools 
to Florida residents, and is also 
substantially more than the $62 per 
credit hour per quarter charged to 
nonresidents.2 Probably no other 
privately produced product or 
commodity in the state other than 
education has to compete, even 
during periods of inflation, with 
tax-subsidized products or 
commodities bearing a $3 or $4 to 
$1 price differential. 


An enlightened 1979 Florida 
Legislature indicated its concern 
for the effects of the economy on 
higher education, students and 
taxpayers, and for the desirability 
of preserving a dual system of 
higher education in Florida, by 
passing legislation that has the 
effect of narrowing the tuition gap 
between private and tax-supported 
schools at the undergraduate level.* 
Under this “tuition voucher fund” 
legislation, the state is now 
beginning to subsidize the tuition of 
qualified Florida residents who 
enroll in undergraduate programs 
at eligible nonprofit colleges or 
universities which are located in 
and chartered by the state. The 
legislature in its wisdom refused to 
extend the subsidy under the 
“tuition voucher fund” legislation to 


Florida residents enrolled in 
graduate or professional programs, 
including programs of legal 
education, in private Florida 
schools. On the other hand, the state 
continues to subsidize the tuition of 
residents and nonresidents who are 
engaged in undergraduate and in 
post-graduate programs, including 
programs of legal education, at tax- 
supported schools within the state. 


Perhaps if the “tuition voucher 
fund” legislation proves to be 
fiscally sound at the undergraduate 
level, its benefits will be extended 
to Florida residents enrolled in 
private law schools and in other 
professional and graduate 
programs at private schools within 
the state. If, however, the 
legislature, by not including 
professional and graduate students 
within the benefits of the legislation 
has, in effect, said that the cost of 
post-graduate education should be 
borne by those who directly benefit 
from it and not by the taxpayer, 
then does it not logically follow that 
the existing subsidy from tax dollars 
for graduate and_ professional 
education at state schools should be 
withdrawn? 

Subsidization could be 
withdrawn simply by increasing 
tuition charges for post-graduate 
programs in tax-supported schools 
to an amount which more closely 
approximates the cost of such 
education. The hardship this would 
impose upon deserving students 
who are unable to pay the increased 
tuition charges could be alleviated 
by scholarships or by loans which 
would have to be repaid from 
career earnings. Under such a 
system, private and tax-supported 
law schools could co-exist, even in 
an inflationary economy, and any 
competition between them would 
be based upon the quality of their 
respective educational programs 
and not on the respective prices 
charged by them for tuition. 


The past decade was a significant 
one in the history and development 
of Stetson’s Charles A. Dana 
Library. By the end of 1979, a 
collection of 60,000 volumes in 1970 
grew to 145,000 volumes, including 
23,000 volume equivalents in 
microform. In 1973, the library 
facility was doubled in size, and the 


‘ 


book capacity was increased from 
70,000 bound volumes to 160,000 
bound volumes. At the beginning of 
this decade, floor space in the 
library remains available for the 
addition of approximately 38,000 
bound volumes. If the bound 
volume collection continues its 
same rate of growth, additional 
library space will be needed before 
the midpoint of this decade. 


In order to delay the expansion of 
the present library facility and not 
inhibit the growth of the collection, 
an increasingly larger percentage of 
the resources available for the 
growth of the collection will be 
used to purchase microform. A 
selective use of microform will 
address not only the problem of 
housing needs for the library 
collection, but also the problem of 
replacing out-of-print materials 
which have been lost, stolen, or 
have deteriorated because the life 
of the paper has expired. 


Daring the 1980's, we will see the 
library become the resource center 
for materials other than books and 
microform. Audio visual materials 
and equipment of increasing 
sophistication will be available for 
check-out by students, faculty and 
other patrons of the library. As 
additional skills-training courses are 
added to the curriculum or as skills- 
training components are added to 
existing courses, faculty and 
student awareness of the teaching 
capabilities of currently available 
equipment will undoubtedly cause 
increasingly larger amounts of the 
college’s resources to be used to 
purchase such equipment. 


During the 1970's, we saw the 
early developments of LEXIS and 
WESTLAW, computerized 
indexes to decisional law. The 
growth of the database in each of 
these computer systems has been 
impressive, and expansion of the 
databases is continuing. The cost of 
these services at present is high, 
even at special educational 
institution rates. Stetson has not yet 
subscribed to either system for use 
in conjunction with its research 
programs, but a _ forthcoming 
decision to do so early in the 1980's 
is predictable. 


The effect of technological 
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innovations on library collections, 
information retrieval devices, and 
bibliographic arrangements during 
the 1980’s will necessitate some 
curriculum revision, development 
of new teaching methods in some 
courses and perhaps further 
training in new basic research 
techniques for interested faculty 
members and practitioners. 


Curriculum revision will 
continue to be an on-going process 
during the 1980's. Hopefully, 
societal changes will be accurately 
anticipated and needed reform will 
be identified by the faculty so that 
the areas of significant change and 
needed reform may receive 
whatever treatment they deserve, if 
any, in the curriculum. 


Recently, attention of the faculty 
has focused on the college’s clinical 
programs, its writing programs, 
and its course in ethics. During the 
past year, two additional faculty 
members have been employed who 
spend substantially full time 
directing clinical programs and 
conducting trial practice courses. 
One additional faculty member has 
been assigned to teach several 
sections of the college’s first-year 
writing course and all faculty 
members have agreed to be 
involved in the college’s senior 
writing requirement. At the 
commencement of the 1979 
academic year, the one semester- 
hour requited course in ethics was 
elevated to a two semester-hour 
course in professional responsi- 
bility. 

Clinical. education courses, 
including simulated trial practice 
courses, have been choice electives 
for students for more than a decade. 
They have proved their worth as 
effective vehicles for training 
students in various lawyering skills 
which complement the analytical 
skills training that students receive 
in the core curriculum. The clinic or 
trial practice course setting 
provides a credible context for 
training students not only in 
litigation skills but also in the skills 
of interviewing, counseling and 
negotiation and settlement. Highly 
sophisticated audio visual 
equipment is being utilized 
effectively in clinics and_ trial 
practice courses, adding a new 


dimension of interest for the 
student. 


Training in analytical skills will 
continue to occupy the front burner 
in the priority of teaching goals at 
Stetson, but it is predictable that 
during the 1980's, considerable 
experimentation will take place in 
search of more effective teaching 
techniques for use in traditional 
courses as well as in clinics and trial 
practice programs. Hopefully, the 
faculty will continue to examine the 
functions performed by lawyers for 
the purpose of determining which 
of the teachable functions should be 
taught in independent courses, or as 
components of existing courses, or 
at all. 


Throughout its history on the St. 
Petersburg campus, Stetson 
College of Law has cooperated 
with The Florida Bar’s Committee 
on Continuing Legal Education by 
making its facilities available to The 
Florida Bar for CLE activities in the 
Tampa Bay area. In addition to its 
cooperative program with the Bar, 
Stetson has a long history of 
conducting its own CLE and CE 
programs. The college does not 
limit the scope of its continuing 
education efforts to training 
programs which are exclusively for 
lawyers. Its labor relations 
conferences, sponsored by the 


college for more than 20 years, and 


its agricultural labor relations 
forums have been conducted 
primarily for businessmen and 
farmers. CLE programs offered 
each year include Stetson’s 
Bankruptcy Seminar and_ the 
Seminar on Nonprofit Organiza- 
tions. Hopefully, the programs 
mentioned will continue during the 
1980’s, and thereafter. Earlier this 
month, the college cosponsored 
with the American Council on 
Education a two-day conference on 
law and higher education. If well 
received, it could be added to the 
list of CLE or CE programs offered 
each year by the College of Law.o 


1 Stetson University College of Law 
Bulletin 1979-1980 at 43. 


ADMIN. Cope 6C- 


7.01(1)(a)(1). 
3 Ch. 79-222, §67, Laws of Fla. 
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lawyers is a broad 
mission. Lawyers are generalists, 
and they are highly skilled 
specialists. They defend the status 
quo, and they push the law to its 
limits, developing new law. They 
help the rich stay rich and they 
advance the rights of the poor. 
They put people in jail, and they 
keep people out of jail. Lawyers are 
employees of large corporations 
and government entities, and they 
enjoy a highly personal relationship 
with their clients. They hold public 
office and make law for others, and 
they teach students to become 
lawyers. And they all went to law 
school. 

It is difficult enough to prepare 
lawyers for all the activities in 
which they have historically 
engaged. It is doubly difficult to 
design a curriculum which will 
meet the needs of a growing and 
changing profession. Reformers, 
radicals, visionaries and discontents 
offer suggestions and make 
demands. Various constituents 
present their platforms. The 
common weal must never be 
forgotten. Yet, training lawyers is 
but one of the functions of a law 
school, particularly a state school. 
Florida State University College 


of Law completes its first full 
decade this year. It has been a time 
of rapid growth and dramatic 
change. 

The next decade is sure to bring 
as many changes to the law school 
and to legal education as the last. I 
will briefly survey the major 
pressures that I foresee and some 
anticipated responses. 

The principal worry of many 
practitioners about legal education 
is that there is too much of it. 
Overcrowding in the field seems to 
be at least a tacit concern of a large 
number of lawyers in the state. 
While the expansion in law school 
enrollment of the past decade has 
resulted in a_ swelling in Bar 
membership and localized reports 
of un- or underemployment, the 
overall outlook is good. 

Applications for admission to law 
school at Florida State University 
are declining in number, following 
a nationwide trend.! Yet, the quality 
of the applicant pool is, if anything, 
increasing.2 Judging the 
experience of Florida State 
graduates, there still is a place for 
everyone. Expansion of legal 
services programs, group legal 
services and legal clinics bodes well 
for continued employment gains. 
The increased—but stabilized— 
number of law school slots allows 
Florida students to stay in the state 
for their legal education. And, in 
accord with the sentiments I 
expressed in an earlier Florida Bar 
Journal piece, I am_ personally 
opposed to Bar-imposed 
restrictions on law school entry and 
believe that such restrictions would 
be unconstitutional.’ 

It is not a recent criticism that 
three years in law school is too long. 
Some call for a reduction in time 
spent in the classroom and the 
substitution of a compulsory 
internship in lieu of the third year. 
Others advocate an internship in 
addition to three years of study. Still 
others, rejecting the “nuts and 
bolts” approach, believe the 
classroom is the best place in which 
to convey an increasingly larger and 
more complex body of knowl- 
edge.‘ 

Our approach has been to 
accommodate the demand for 
increased practical experience 
through the expansion of 


alternatives rather than alteration of 
the basic curriculum. Rather than 
reducing or lengthening the course 
of study, we integrate options into 
the three-year program. First year 
students will read Palsgraf and 
Hadley v. Baxendale, and I expect 
they will 10 years hence. But 
upperclass students may elect to 
spend a quarter or two interning ina 
variety of practice settings. 
Students may intern in federal and 
state courts, trial and appellate; the 
Attorney General’s Office and other 
executive agencies; the Public 
Employees Relations Commission; 
a number of legal service agencies; 
legislative committees; or public 
defender and state attorney offices 
throughout the state. 

Florida State’s unique location at 
the seat of state government 
permits us to offer a wealth of 
internship programs that offer 
maximum flexibility and 
opportunity for “real world” 
experience within our regular 
curriculum. Having had a vantage 
point other than the classroom, the 
interning student brings back to the 
law school a _ perspective that 
benefits both his classmates and 
himself. 

These programs also allow a 
student to taste an area of practice. 
As the profession becomes 
increasingly segmented and 
specialized and the days of general 
practice wane, this opportunity to 
sample while still a student grows 
ever more valuable. But let me say 
that I do not think that the proper 
response to the growing demand 
for lawyers with specialized 
knowledge is to institute a 
specialized program of study 
within the basic law school 
education. I remain firmly 
committed to the principle of a 
general basic legal education. The 
more segmented the practice of law 
becomes, the greater will be the 
need for this common bond among 
lawyers. 


My traditionalism extends to the 
areas of paralegal training and 
“legalistic” education at the 
undergraduate level. I believe that 
law school should remain a 
graduate, professional program 
with a goal of training lawyers. 
Paralegal education is a growing, 
still undefined field which is 
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dominated by private academies. 
While some facilities, such as the 
law library, could be shared by a 
distinct school of paralegal study, I 
believe that it would be detrimental 
to a law school to try to train 
“second-class lawyers” side-by-side 
with its regular students. Similarly, I 
am unconvinced of the value of 
students curtailing a broad 
undergraduate education in order 
to get a head start on the legal 
curriculum. 

I am in favor of greater 
interchange between law and other 
disciplines. Each year several 
students at Florida State University 
enroll in the joint degree programs 
that the law school offers in 
conjunction with other graduate 
departments. There is also a limited 
degree of cross-registration in 
graduate courses, our motives 
always being constrained by a 
desire to prevent attempts at cross- 
fertilization from resulting in cross- 
sterilization. 

The place to cope with greater 
complexity and rapid change in the 
law is in post law school education. 
The Florida Bar’s continuing legal 
education program is a strong step 
in this direction. Before graduating, 
students are inculcated with the 
value and necessity of CLE. Over 
time, practitioners will become 
accustomed to returning to the 
classroom to keep current. The law 
schools are a logical and ready 
source of faculty and facilities. 
Already actively involved, Florida 
State is considering plans for an 
Institute of Continuing Legal 
Education and graduate credit and 
degrees for this work. 

I believe that there is a place for 
correspondence courses in CLE. 
The New York PLI correspondence 
courses in trial practice, general 
practice, income taxation and estate 
taxation helped many returning 
servicemen to regain skills dulled 
by disuse. 

Also on the drawing board is a 
program of continuing judicial 
education which would focus on 
both the practical aspects of 
judging and the academic theories 
involved. The program will 
primarily be designed for those 
initially assuming judicial office, 
but will accommodate the veteran 
judge as well.5 Better lawyers 
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demand better judges: in the 
coming decade, we will be striving 
to produce both.* 


! The decrease in applications is minimal 
as yet but is expected to increase because of 
economic factors and the end of the baby 
boom. 

2 Florida State College of Law has been 
recommended for membership in Coif, the 
most selective of the law school 
organizations. 

3 Morse, The Demand for Legal 
Education — One View, 50 Fta. B. J. 70 
(1976). 

4For a comprehensive review of the 
perceived problems and alternate solutions, 
see PACKER & EHRLICH, NEw DIRECTIONS IN 
Lecat EpucaTIon (1972). Almost none of the 
new directions has been followed as of this 
time, seven years after their appearance. 

5 The division of the programs between 
the University of Florida and Florida State 
University law schools is a matter that is 
under negotiation. 

6 The two state law schools have made 
substantial progress in the area of state 
funding. Both the University of Florida and 
Florida State University have been in the top 
five law schools in library acquisitions 
funding for five years. This year both should 
break into or approach the top 10 as 
measured by average faculty salaries by rank 
and time out of law school. The rate of 
faculty publications at both schools has 
shown a dramatic increase qualitatively as 
well as quantitatively. 


Legal Education- 
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Critical Mass 
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The many faces of the law— 
private, public, administrative, 
legislative, judicial—inevitably 
display to some degree the 
underlying tensions of the society in 
which the law operates. And there 
certainly is no dearth of tensions in 
our contemporary society. The 
knowledge explosion of recent 
decades has, in tandem with 
technology, produced an era of not 
only great accomplishments but 
also one of disturbing paradoxes. 

With all our store of knowledge 
and _ technological tools, human 
survival appears precarious. 

Our most significant problems 
appear intractable without 
interdisciplinary treatment. And 
yet, ironically the specialized 
deafness engendered by the 
necessarily esoteric language, 
methods and sheer weight of the 
conceptual matter in the relevant 
disciplines makes synthesis in 
application extremely difficult. 
One pedestrian example was 
afforded by the Aswan Dam 
project that was designed to 
improve the populace’s condition 
but which had an unanticipated 
detrimental effect on the economic 
well-being of downstream 
fishermen and which generated a 
disastrous increase in a virulent liver 
fluke parasite due to a population 
explosion in the Nile’s snail colony. 

Recognition of the need for 
synthesis and development of 
generalized hearing was the 
primary motivation for creation of 
cybernetics in the late 1940’s,! and 
in jurisprudence the creation of 
integrative and synergistic 
jurisprudence.? Unfortunately, the 
cyberneticians promptly developed 
their own esoteric argot adding to 
the disciplinary babel, under- 
scoring the difficulty involved in 
fashioning a method for seeing the 
big picture while applying 
knowledge from the many diverse 
and complex disciplines that are 
clearly relevant to solution of the 
urgent problems that beset us. 

Alexis de Tocqueville’s 
observation about the pervasive 
involvement of the law in every 
facet of American life is especially 
compelling today. It has been 
estimated that nationwide various 
levels of government add 
approximately 150,000 laws a year. 
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In 10 years, that is one and one half 
million new laws—which arguably 
are only sources of law or legal 
Rorschachs requiring judicial 
interpretation to tell us what they 
mean. One assumes that the 
increasing complexity of society 
requires this volume of law 
production, but the sheer volume 
does produce enormous problems 
for a rule of law,? and one wonders 
if we really are better off for having 
all those laws on the books. Will 
Rogers’ comment seems somehow 
apropos: “Everytime a_ lawyer 
writes something, he is not writing 
for posterity; he is writing so 
endless others of his craft can make 
a living out of trying to figure out 
what he said.” 

Today, perhaps more than ever 
before, critiques of the law and 
legal institutions are more frequent 
and extensive. Movies such as “And 
Justice for All” and “The Onion 
Field” depict law as an instrument 
of injustice—or at best a frivolous 
and irrelevant tool for the just 
resolution of conflicts. One recent 
representative commentary opined 
that the legal mind can think of 
something inextricably connected 
to something else without thinking 
about the thing to which it is 
connected.‘ Long ago Von Jhering 
made a similar point in requiring 
candidates to the heaven of juristic 
concepts to demonstrate prior to 
admission that they possessed the 
“ability to construe a _ legal 
institution without regard to its real 
practical significance, but purely on 
the basis of the concept itself or its 
original sources.”> Of course we 
know the modern legal mind, 
whether lawyer, judge, legislator or 
law student, is concerned very 
much with the functioning of law 
and legal institutions, often taking 
into account extensive empirical 
studies relating to how a particular 
institution operates.® 


L egal education has also received 
considerable acerbic commentary, 
often focusing on the inadequacy of 
training in lawyering skills or 
alternatively on the failure to 
provide a sufficiently in-depth 
scholarly analysis of legal doctrine 
and institutions.” 

Many of the current criticisms of 
legal education have a deja vu 


quality. Consider how contem- 
porary in tone are the complaints of 
Harvard law students in 1935: 
After the first year the case method [loses]... 
its value; it should be dropped in the second 
and third years. Lectures should be 
reintroduced; discussion should replace the 
existing Socratic method which [generally 
consists]...of a dialogue between the 
professor and a handful of students in a large 
class; something should be done to 
discourage the decline of interest in the third 
year and all students should have an 
experience akin to the law review.® 


The perennial nature of the 
complaints and recommended 
solutions concerning legal 
education are well documented in 
Robert Stevens’ fascinating survey 
of the history of the American law 
school in his “Two Cheers for 1870: 
The American Law School”? and 
need not be repeated here. It is 
apparent in retrospect that from the 
time of Langdell’s innovations and 
the rise of the academic study of 
law—after all, it is a learned 
profession—a tension was 
generated between those who 
sought professional training and 
those who emphasized a scholarly 
inquiry into law and legal 
institutions and processes. Dean 
Kadish’s observation about this 
tension is certainly well-founded: 


Academic study of law benefits from 
constraints of concreteness and practicality 
imposed by the demands of professional 
training. And professional training is 
enriched and deepened by the pursuit of 
liberal legal scholarship. But the proper 
balance was and is in constant contention. 
For every Thorstein Veblen who believed 
that “law schools belong in the modern 
university no more than a school of fencing 
or dancing” [The Higher Learning in 
America 211 (1918)], there were critics on 
the professional side who decried the 
schools’ pursuit of academic scholarship at 
the expense of training for the craft of the 


Undoubtedly we are seeing an 
escalation in the tension by virtue of 
the above noted increasing 
complexity in our law, society, and 
conceptual superstructure. 


The law now deals pervasively 
with almost every facet of life." 
And thus the processes with which 
the lawyer is involved become 
more varied and concomitantly the 
substantive disciplines with which 
he must become familiar expand 
numerically and qualitatively. One 
expects that law schools would be 
asked to carry a greater load in 


preparing the practitioner to cope 
with the accelerating demands of 
contemporary practice. However, 
there is undoubtedly the potential 
for escalation of the existing tension 
when law schools are bombarded 
with competing demands 
impossible to satisfy within the 
confines of three years and the 
limited resources available to most 
schools. 


P.cbably the most frequently 
voiced demand for greater 
academic inquiry relates to the 
behavioral and social sciences and 
their relevance to law and legal 
institutions. Geoffrey Hazard 
contends that our current 
understanding of the nature of law 
and its processes requires 

a pervasive assimilation of social science and 
legal criticism, scholarship and education. If, 
as someone has observed, lawyers are social 
scientists of necessity, it is time that they 
become better ones than they have been. To 
do so entails more than taking findings from 
social science, and in taking findings from 
the weather bureau. It requires 
sympathetic...comprehension of the theory 
and ethos of social science disciplines, of the 
origins and development of the questions 
that concern them, of the premises and 
methodology of their processes of inquiry."* 


The argument of those who 
contend that greater attention 
should be devoted in law school to 
social science disciplines runs along 
the following lines: If we now 
accept a view of law that recognizes 
that its processes are operating 
within the context of transacting 
legal social and behavioral systems, 
then how is it that legal education 
displays a curriculum dealing so 
minimally with the pertinent 
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processes and related disciplines? 
They add that it is clear that, 
practically speaking, the merger of 
law and science has progressed to 
the point that the offspring are 
arriving, whether legitimated by 


law school curriculum committees. - 


They point to the relevance of 
social science findings and 
techniques in the determination 
adjudicative and legislative facts 
(é.g., statistics and probability 
theory in selection of juries and 
reapportionment; economic theory 
and antitrust law; sociology and 
family law; modern logic and 
drafting techniques and inter- 
pretation of documents). The 
impact of scientific and tech- 
nological developments frequently 
requires reexamination and 
modification of legal doctrine. 
Obviously science and 
technology produce new hazards 
that the law must limit and control. 
And surely it is the government 
acting through law that allocates 
scarce resources to the scientific 
enterprise. We could generate 
endless examples of ways in which 
law must necessarily deal with 
science and technology, and yet 
when a survey is made of legal 
education we are told: 
As a profession, law is concerned, of course, 
with human relationships, and one might 
logically expect to find behavioral sciences 
treated as basic disciplines for the 
preparation of lawyers. Yet, for reasons that 
lie in the history of the legal profession and of 
university disciplines, law schools do not 
employ social scientists to any great extent, 
nor are they deeply involved in what is 
ordinarily considered social science 
research.!$ 


| Bart literature is replete with 
recommendations that more social 
science be injected into the 
program.'* The Special Com- 
mission on the Social Sciences, 
established by the National Science 
Board, has recommended 
incorporation of more social 
science material in law school 
curricula, appointment of social 
scientists to law school faculties, 
and increased collaboration 
between the law-trained and social 
science professionals.'5 

The arguments for placing 
greater emphasis on _ teaching 
lawyering skills in law schools are 
extremely well articulated in the 
recent Report and Recommen- 
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dations of the Task Force on 
Lawyer Competency: The Role of 
the Law Schools of the ABA Section 
of Legal Education and Admissions 
to the Bar, already generally 
referred to as the Crampton 
Report, in deference to the role 
played by the chairman of the task 
force, Dean Roger C. Crampton. 
The report initially disavows any 
desire to contribute to law schools 
becoming mere trade _ schools. 
Indeed, the report recognizes that 
law schools are designed to conduct 
an “academic and intellectual 
inquiry,” and in the spirit of Alfred 
North Whitehead’s dictum that 
information keeps about as well as 
fish, suggests that more emphasis 
be placed on perspectives courses, 
such as jurisprudence and 
comparative law rather than mere 
doctrinal coverage. 


However the main thrust of the 
Crampton Report is that law 
schools are not doing what must be 
done to adequately prepare 
graduates for the practice of law. 
Specifically, lawyering skills, such 
as effective writing of pleadings, 
opinion letters, briefs, contracts, 
wills, and legislation, are not 
adequately dealt with in the 
curriculum. At least one rigorous 
writing experience should be 
included in each year of study. 
Further, opportunity to develop the 
skills of fact gathering, 
interviewing, counseling, 
negotiation, and organization and 
management of legal work should 
be provided. The curriculum 
should be structured so that a 
coherent and planned progression 
occurs, culminating in integrated 
learning experiences focused on 
particular fields of lawyer practice 
such as courses in which the student 
drafts an estate plan or tries a civil 
case. 


In addition to learning doctrine a 
student should learn how to apply 
the doctrines in the practice of law. 
By involving practitioners and 
making the program more 
challenging as well as_ visibly 
relevant to practice, students will 
respond to the challenge and the 
doldrums of the third year will be 
ameliorated. Recognizing, 
however, that many students will 
continue to engage in outside 
employment, steps should be taken 


to integrate the students’ work 
experience into the law school 
program. 

Of course, all of this will cost 
quite a bit—estimates for a school 
of around 500 are put at an increase 
of approximately $500,000 a year in 


the school’s operating budget. 
Some suggestions are offered to 
reduce the cost. Practicing lawyers 
will gladly offer their time and 
services. Governmental agencies 
will provide opportunities for 
students to obtain clinical 
experiences. A great saving can be 
obtained by combining CLE with 
J.D. instruction. 

The Crampton Report does 
conclude with the following 
asseveration: 


Finally, we have tried not to lose sight of 
the fact that the law school is not only an 
essential part of lawyer training but also a 
center for the study of law—understood as 
including both research on and teaching 
about law, legal systems and legal 
institutions. Though complementary the two 
missions have always coexisted in a state of 
tension. A total commitment to either would 
have undesirable consequences for the 
other. Hence, the proper path for any 
individual law school or law schools lies not 
in choosing between these pursuits but in 
striking the proper balance between them. 
That is why defining the law schools’ 
appropriate degree of responsibility for the 
education of competent lawyers is so 
difficult. That is also why different law 
schools have struck and should strike the 
balance differently. We do not urge 
otherwise.'® 


a. the recent past the response of 
most law schools to the criticisms 
from both sies of the tension has 
been to tinker some with the second 


_and third year curriculum, adding 


problem method and _ clinical 
courses, and a few “law and ‘4 
courses here and there. This is not 
surprising, given the resources and 
training of existing law faculty.!” 
However, with the onset of critical 
mass attainment, we can anticipate 
that, increasingly, law schools will 
provide more offerings that will 
attempt to satisfy their critics. 
Clearly this will require addition of 
more faculty and more effective 
use of the time available. 

We anticipate that middle-range 
law schools, such as Nova 
University Center for the study of 
Law,'® will make more effective 
utilization of volunteers from the 
practicing bar to serve not only as 


. 
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adjunct teachers in advanced 
substantive law courses, but also as 
active participants in litigation skills 
offerings and in small group 
sessions which might even occur in 
traditional core courses with 
students in a contracts course 
drafting a contract or drawing up a 
will in a wills course, all under the 
experienced and demanding eye of 
an expert practitioner. Our own 
students, a relatively untapped 
resource, will more often be 
employed as teaching assistants, 
and as law schools begin to exercise 
their muscles as a community 
resource, students will increasingly 
be involved in researching and 
drafting reform legislation, 
working on pro bono Brandeis 
briefs, and teaching about law and 
legal institutions in high schools and 
in undergraduate law programs.!® 

Technology will provide 
considerable support for improving 
the efficiency of the educational 
process. We shall see more use 
made of computer-assisted 
instruction, with a proliferation of 
PLATO type programs. Schools 
will share research tools and faculty 
via satellite and other sophisticated 
communication channels. Class 
time will be more effectively used 
with students completing 
preparatory material in pro- 
grammed texts either as a substitute 
for a course of or so that discussion 
may center on what cannot be 
learned merely by reading. 
Classrooms and courtrooms will 
make use of the latest in 
technological innovation.” 

The next decade promises to be 
one of the most turbulent in the 
history of American legal 
education. Critical mass has been 
attained and the reaction has 
irreversibly begun. It is welcome 
here at Nova. a 


' See generally Lewis, Systems Theory 
and Judicial Behavioralism, 21 Case 
W.Res.L.Rev. 361 (1970). 

2See generally Lewis, Synergistic 
Jurisprudence and Eugen Ehrlich, 4N. Ky. 
L.Rev. 21 (1977). 

3 Consider the extent to which the volume 
of appeals has produced unpublished 
opinion rules in the courts and doctrines such 
as dismissals for lack of substantial federal 
questions constituting decisions on the 
merits: see Hicks v. Miranda, 422 U.S. 332, 
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344 (1975); see also Linkletter v. Walker, 381 
U.S. 618 (1965), Younger v. Harris, 401 U.S. 
37 (1971) and Hankerson v. North Carolina, 
432 U.S. 233, 244 n. 8 (1977). 

4 Auerbach, A Plague of Lawyers, 
Harper's Macazine 37, 42 (Oct. 1976). 

5 R. Von Jhering, Im Juristischen 
Begriffshimmel, in REApINGS IN JuRIs- 
PRUDENCE AND LEGAL PHiLosopHy 678, 681 
(M. Cohen & F. Cohen eds. 1951). 

® See e.g. Ballew v. Georgia, 435 U.S. 223 
(1978) and Roe v. Wade, 410 U.S. 113 (1973). 

7 Professor Paul Savoy several years ago 
found that some students thought of law 
schools as “places where old men in their 
twenties go to die:” Savoy, Toward a New 
Politics of Legal Education, 79 Yate L.J. 
444,462 (1970). For a general critique, see 
Watson, Quest for Professional Compe- 
tence: Psychological Aspects of Legal 
Education, 37 U. Cin. L. Rev. 93 (1968). For 
an earlier comment on failure to apply basic 
learning principles in legal education, see 
Kelso, Science and Our Teaching Methods: 
Harmony or Discord? 13 J. Lecau Ep. 183 
(1960); see also Kelso, Behavioral 
Psychology: Springboard for Imaginative 
Legal Educators, 45 DENvER L. J. 313 (1968). 

8 Stevens, Two Cheers for 1870: The 
American Law School, in Law In AMERICAN 
History 405, 490 (D. Fleming & B. Bailyn 
eds. 1971). 
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1° Kadish, The JSP Program in 
Perspective, THe Transcript (Spring 1978). 

'! There is some evidence that the courts 
are beginning to pull back from intrusion 
into areas of substantive expertise: see e.g. 
Board of Curators v. Horowitz, 435 U.S. 78 
(1978). 

12 Hazard, Challenges to Legal Education, 
in THE PatH oF Law FROM 1968, at 185, 191 
(1968). 

13 NATIONAL ACADEMY OF SCIENCES & 
SoctaL SciENCE RESEARCH CounciL, REPORT 
ON THE BEHAVIORAL AND SOCIAL SCIENCES: 
OvuTLOoK AND NEEps 184 (1969). 

4 See e.g. Haskell, Some Thoughts About 
Our Law Schools, 56 Grorce L.J. 897, 904- 
905 (1968); Massel, Science and Technology 
and the Future Law School Curriculum, 44 
Denver L.J. 36, 40-41 (Special Issue, Fall 
1967). 

1S See SpecIAL COMMISSION ON THE SOCIAL 
ScIENCES, NATIONAL SCIENCE BOARD, 
KNOWLEDGE INTO ACTION: IMPROVING THE 
Nation’s UsE OF THE SociaL SCIENCES xiii, 23 
(1969). 

16 The quote is from the distributed final 
draft of the Crampton Report, at 68-69. 

17 Tt is often suggested that law faculty do 
not have adequate training to teach social 
science skills or practical practitioner craft 
skills. “It becomes quickly obvious that if the 
social science skills are the relevant skills, 
they are not skills that the typical American 
law teacher has mastered.” Forward to 
CLINICAL EDUCATION AND THE Law SCHOOL OF 
THE Future 5, 10-11 (E. Kitch ed. 1970). 

18 Nova University Center for the Study of 
Law in its sixth year of operation has 550 
students drawn throughout the United States 
(preponderantly the East Coast) and a full- 
time faculty of 23. The law school is now 
located in a new facility (approximately 
67,000 sq. ft.) near the Ft. Lauderdale 
Airport. The facility is designed with the 


potential for use of the most sophisticated 
electronic equipment to enhance the 
educational program. 

19 The law school has recently set up an 
Institute for the Study of Public Law which is 
designed to provide a center engaging in 
research and analysis of complex sociolegal 
problems hopefully culminating in just 
solutions and effective means of 
implementing those solutions. Central to the 
mission of the Center is the production of 
scholarly research and empirical studies to 
accomplish not only the generation of 
specialized knowledge but also the 
systematic implementation of such 
knowledge into results within the 
community. This will be attempted by 
delivery of its findings to and by working 
with the legislative, executive and judicial 
branches of government, or other interested 
persons or groups. By study of and 
participation in public law processes the 
institute will provide the opportunity for 
students to better prepare themselves for 
productive legal services in public affairs at 
the local, state and national level as well as to 
develop substantive knowledge and 
analytical skills for professional services in 
the private practice of law. 

2 See e.g. Kelso, The Courtroom of the 
Future, 1 LEARNING AND THE Law 12 (Winter 
1975). 


Legal Education — 
University of 
Miami Law School 
By Soia Mentschikoff 


Soia Mentschikoff is dean of the 
University of Miami School of Law, Coral 
Gables. Before joining the law school, she 
was a professor of law at the University of 
Chicago Law School and visiting professor 
at Harvard University Law School. She 
received her B.A. from Hunter College in 
1934, LL.B. from Columbia University Law 
School in 1937, and LL.D. from Smith 
College (1967), Layfette College (1974), 
Boston College (1974), Boston University 
(1974), and Syracuse University (1974). She 
has been a member of the Council for the 
National Endowment for the Humanities, 
consultant from the Agency for International 
Development, and president of the 
American Association of Law Schools. She 
became a life member of the American Law 
Institute in 1971. 


Te seeds of improvement in 
legal education in the eighties are 
being sown and have been sown in 
prior years. In fact, as early as the 
forties' some legal educators 
understood that if a law school were 
to give adequate training for the 
bar, it would have to deal with the 
teaching of the skills involved in at 
least the five major crafts of law: (1) 


appellate argument; (2) trial 
advocacy; (3) counseling; (4) 
negotiation; and (5) drafting. 
Experimental work in these areas 
had already taken place, starting as 
early as the twenties and thirties, 
and it was believed then that there 
would be a rapid increase in the 
number of experiments in the post 
World War II years which would 
lead to the development of 
sophisticated materials and 
teaching techniques for use in all the 
law schools. 

In 1979, the Crampton Report,” 
however, once again talks about the 
importance of teaching skills for the 
crafts of law and reflects the rather 
dismal fact that not too much has 
happened in the 35 years following 
World War II. This raises the 
questions of why has so little 
happened, and what can be done to 
accelerate happening in the future. 

It is customary for many faculties 
to say that law schools are not 
equipped to teach these legal crafts 
and are not qualified to do so, and 
that the teaching of the crafts is a 
matter for the practicing bar. The 
hidden assumption in this 
proposition is that some magic 
occurs when a law student passes 
the bar and is sworn in, so that 
happenstance experience over a 
period of time endows him with the 
capacity both to perform at a high 
level of competence and to teach 
others how to do so. Obviously such 
an assumption is nonsense _ if 
applied to all members of the bar 
and is merely a way by which a 
faculty not interested in teaching 
the fundamentals of the legal crafts 
attempts to justify its own 
abdication of its responsibility to do 
so. 


A second proposition which is 
advanced to excuse nonattempt at 
teaching the legal crafts is that it is 
terribly expensive to teach these 
crafts and skills because it would 
require a one-on-one type of 
instruction. This is only partially 
true. To adequately teach a craft 
skill, there needs to be an ability to 
deal with two components: 
theoretical foundation and 
understanding of the skill involved, 
and the critical appraisal of 
another’s attempted performance. 
It is also nice, but not necessary, if 
the person teaching is able to use the 
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skill at a high level of competence. 
The technical skills involved in the 
use of legal materials, case analysis, 
and problem issue spotting is said to 
be taught in every law school in the 
country. At the University of 
Miami, we are currently spending 
over $125,000 a year in an attempt 
to teach these basic skills to all first- 
year law students. This is done by a 
combination of a course called 
“Elements of Law,” which deals 
with the theoretical foundations of 
case analysis, doctrinal synthesis, 
factual perception, basic research, 
and use of case, statutory and regu- 
latory materials, with congruent 
tutorial assignments ending with 
elementary moot court. This 
program has been successful, and it 
is my belief that, as the materials 
used for the course become better 
organized, it will be even more 
successful. Revision of such 
materials on the basis of the 
experience of the last six years is 
now underway. 


S ophisticated techniques for 
teaching appellate argument are 
not as well developed at Miami or 
elsewhere, but the theoretical 
underpinning for these is readily 
available in Llewellyn’s “The 
Common Law Tradition: Deciding 
Appeals.” 

The theoretical foundations for 
counseling and negotiation are still 
being worked on in a number of 
schools and by a number of people, 
including Miami. They have not yet 
achieved the definitive quality of 
the work on appellate argument. It 
is my personal belief that neither 
counseling nor negotiation can be 
too well taught in the abstract, since 
the substantive law involved in the 
matter about which counseling is 
taking place, or underlying 
whatever negotiations are to take 
place, is a vital and important factor 
in the utilization of the particular 
techniques which should be used. 
We have been experimenting with 
various workshops at Miami on this 
level, including in counseling the 
concept of setting up transactions, 
and I believe that the number of 
these workshops will proliferate in 
the eighties. 

A good deal has been written 
about trial advocacy, and a good 
deal of experimentation has been 


taking place there in the last 10 to 15 
years. Some of it has been done in 
the context of clinical programs and 
some has been done in the context 
of simulated programs. Bar 
programs of all kinds have been 
established for practitioners, and 
cassettes and videotapes are 
available. It is my personal view 
that clinical programs are not as 
well suited to the teaching of trial 
techniques as are simulated 
programs. I believe the major value 
of clinical programs is in the 
teaching of responsibility for the 
provision of legal services. The 
appearance “for real,” in court, in 
cases which usually involve subject 
matter with which the student will 
never again be concerned—and 
most of which takes place with little 
direction and quite limited criticism 
and teaching—is not primarily 
valuable as skill education. 
Simulated exercises have the value 
of being structured so as to go 
through a variety of situations in 
which techniques will build upon 
themselves and upon other 
techniques. It also allows students 
to be captured on videotape at 
every stage and to be criticized 
while the tapes are being shown to 
remind everybody what happened. 


In Florida, the possible use of 
video in the courtrooms in clinical 
programs may make them more 
appealing as teaching vehicles. 
Miami will be starting to 
experiment with that in the eighties. 
Our simulated prograr is already 
underway and we have made a 
preliminary investment in video 
equipment. If the Bar would be 
willing to help finance the costs of 
the use of video, programs such as 
these could be carried forward ona 
larger scale and could be extended 
to programs involving counseling, 
negotiation, client interviewing and 
the like. 

Drafting, of course, is a highly 
complex craft because it ranges 
from opinion letters with 
supporting memos of law and fact 
for the files to the drafting of letters 
for client signature, deeds, leases, 
contracts of all kinds, including 
those involving “boiler plate” used 
by government, banks, finance 
companies, automobile dealers and 
the like. It also includes the drafting 
of rules and_ regulations for 
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administrative or executive 
agencies and the drafting of 
statutes. In some states, such as 
Florida, it seems to involve also the 
constant drafting of constitutional 
amendments. Finally, it involves 
drafting pleadings, interrogatories, 
instructions, etc. Seminal work in 
this area has been done by Irvin C. 
Rutter at the University of 
Cincinnati Law School. 


T here was a required program of 
drafting private instruments at the 
University of Chicago Law School 
as second year tutorial which 
collapsed for lack of people skilled 
in teaching drafting, and there are, 
of course, a vast number of courses 
and seminars involving legislative 
drafting. The variety involved, 
however, makes it clear that a great 
many approaches need to be made 
to this teaching problem. Some 
drafting can be taught in some of 
the workshops along with 
counseling and negotiating. Some 
drafting can accompany course 
work particularly that involving 
regulatory agencies. Some drafting 
can be taught through law reform 
institutes and seminars, and some, 
in simulated trial advocacy 
programs. Drafting, like the other 
crafts, has a heavy factor of 
substantive law and fact and is, 
therefore, hard to state in 
theoretical fashion suited for all 
situations. Here, too, the eighties 
may produce the theories and 
materials necessary. 

In addition to heavier emphasis 
on the crafts of law, I believe that 
legal education will also continue to 
expand its substantive offerings as 
the necessary knowledge explosion 
continues. I believe that law schools 
will need a student body of 
approximately 1,000 and a faculty 
of approximately 50 full-time and 
25 or 30 clinical or adjuncts to give 
the full range of substantive and 
craft work necessary to the 
production of a reasonably 
competent practitioner with 
sufficient knowledge and skill to be 
of real help to his clients.‘ 

I do not believe that law schools 
will or should move to a two-year 
program, nor do I believe that any 
apprenticeship system will be 
required or mandated as a 
precondition for admission to the 
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bar or to any segment thereof. I 
think the difficulties of such a 
system, both in obtaining enough 
competent practitioners who can 
also teach, and in avoiding 
exploitation of law students, are too 
fundamental to overcome. In other 
words, the basic burden of 
educating for the bar seems to me to 
lie clearly and cleanly on the law 
schools. I think the University of 
Miami faculty understands the full 
implications of this burden, and 
that it will continue to develop 
through the eighties imaginative 
and effective responses. 

I also believe that there will be 
more joint activity with the Bar on 
continuing education, and _ that 
there may develop some 
institutions which will accept 
responsibility for the translation 
and simplification of law and legal 
documents so as to make them 
available to the people whose law it 
is and to the attorneys who need to 
be kept current as to the “how” of 
the doing as well as the “why” of the 
doing. We are in the middle of 
developing a program for research 
in this area at Miami which can be 
briefly stated in the following way. 
Thinkers about law and lawyers say 
that law has as a major function, the 
channeling and rechanneling of the 
behavior of persons in our society 
so as to achieve goals thought to be 
desirable by the society. It is 
important, therefore, to know how 
law gets communicated to the 
persons whose behavior it is 
supposed to affect, because, 
obviously, if it never is 
communicated, it is never going to 
have an effect, and, if it is 
communicated inaccurately, it may 
have very peculiar effects. 


| little is known about this 
process, and the importance of it 
was strikingly brought to bear 
when both Mr. Chief Justice Burger 
and Mr. Justice Powell lamented 
the press coverage of Gannett Co., 
Inc., v. DePasquale, which in fact 
dealt with exclusion of the press 
from pretrial under certain 
circumstances but was so misstated 
by the press that it was resulting in 
district judges believing that they 
could exclude the press from all 
trials. The interesting thing about 
this was the perception of these two 


justices that district judges took 
their law from the press and not 
from the opinions. One of the things 
it would be desirable to know is 
where do district judges take their 
law from, because obviously lower 
court judges are part of the group of 
persons whose behavior is 
supposed to be channeled by 
decisions of upper courts. The 
proliferation of the possible 
questions and results from an 
inquiry of this sort may well raise a 
number of challenges for the legal 
profession, including professors, 
which can keep them busy not only 
through the eighties but perhaps 
until the turn of the century. 
Finally, of course, matters 
dealing with dispute resolution by 
way of mediation and arbitration, 
as well as negotiated settlement, 
and the use of paralegals for small 
claims resolution will become of 
importance for legal education. 
In a word, I foresee the eighties as 
a highly exciting decade which may 
result in innovative methods of 
resolving disputes and channeling 
knowledge of law based upon the 
kind of research I have suggested 
above. I also see, at least at the 
University of Miami Law School, a 
growing number of faculty deeply 
concerned with new techniques 
and new areas of knowledge while 
still grasping firmly the necessity 
for continuing basic training in the 
effective use of legal materials, case 
analysis, doctrinal synthesis, and 
the acquisition of substantive 
knowledge. oO 


1 E.g. Llewellyn, On the Problems of 
Teaching “Private Law” 54 Harv. L. Rev. 775 
(1941); Lasswell and McDougal, Legal 
Education and Public Policy: Professional 
Training in the Public Interest 52 Yate L. J. 
203 (1943); Llewellyn, The Modern 
Approach to Counseling and Advocacy 46 
Cot. L. Rev. 167 (1946). 

2 REPORT AND RECOMMENDATIONS OF THE 
Task Force oN LAwyeR COMPETENCY: THE 
Rote oF THE Law ScHOOLS OF THE ABA 
SECTION OF LEGAL EDUCATION AND ADMISSIONS 
TO THE Bar. 

3 Little, Brown and Co. (1960)... 

4 This means, of course, that smaller law 
schools will be forced to limit specialized 
programs and craft training or to consolidate 
with other schools in the same areas. I do not 
view the latter possibility as overly realistic. I 
expect, rather, that there will be “full 
program” and “little program” schools. 


“LAWTIME” does it all... AT ONCE, IN YOUR OFFICE! 


A total computer system as professional as the service you render your clients, ‘Lawtime’ does it all, 
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CAPABILITY: more capability than you'll ever need, an on-line, easy-to-use, multi-function, in-house 
processing system that adapts to your time requirements and your need for that competitive edge. 
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Gary A. H. Laursen 


Attorney Information Service 


A consumer who needs an attorney 
to handle a real estate transaction can 
get help from The Fund by calling toll 
free 1-800-432-2793 from anywhere in 
Florida. He will be given the names of 
three Fund member attorneys in his 
zip code area. The names are supplied 
on a rotation basis to insure fairness. 
Over one thousand calls were received 
during 1979, the first year the service 
was in operation. 


Title Facilities Listed 


Sources of title information for 
attorneys including Lawyers’ Title 
Services, Inc. computerized title 
facilities are contained in a new 
revision of the Fund Handbook. The 
material shows which title plants are 
computerized, products and services 
offered and the date computer records 
begin. Also included in the update is 
information on Fund personnel 
available to assist attorneys, reinsurance 
procedures and lender relations. 


Pinellas Realtors 
Hear Attorneys 


Clearwater area Fund members 
Gilbert P. MacPherson, Gary A. H. 
Laursen, Julius J. Zschau, Stephen G. 
Watts and Thomas G. Hersem were 
speakers at a recent day-long seminar 
of the Clearwater-Largo-Dunedin 
Board of Realtors. Subjects discussed 
included closings, contracts, installment 
financing, Realtor liabilities and 
Realtor-Attorney relations. Mr. 
MacPherson is legal counsel for this 
Board. The seminar was coordinated 
by Realtor Art Damon. 


Julius J. Zschau 


Record Number of 
Secretarial Seminars Held 


in 1979, Fund representatives 
conducted some 40 seminars, teaching 
secretaries Fund procedures, policies 
and rate structures. No charge is held 
for the half day sessions held quarterly 
in the Ft. Lauderdale, Miami, Palm 
Beach, St. Petersburg and Tampa areas 
and elsewhere throughout Florida on 
an annual basis. 


Stephen G. Watts 


Thomas G. Hersem 


City Title 
Agencies Sought 


The Fund’s subsidiary, City Title 
Insurance Company, is now accepting 
attorney agents in Florida. This 
corporation is authorized to do business 
in 40 states, is an attorney-related 
insurer and is home officed in New 
York City. City Title is attractive to 
attorneys who may have need to use a 
corporate title insurer. More 
information may be obtained by 
contacting The Fund in Orlando. 


Consumers’ best title protection: their own lawyer plus an insured title. 
By the Staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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Trends in 
Administrative Law 


By Frederick B. Karl and 
Paul A. Lehrman 


Frederick B. Karl, 
Tallahassee, is 
general counsel for 
Florida Association 
of Insurance Agents. 
He is a former state 
representative, state 
senator, special 
master on executive 
suspension for the 
Florida Senate, and 
chairman of the 

steering committee, 
Florida Insurance Task Force. Karl was a 
justice of the Supreme Court of Florida from 
1977 to 1978 and served as chairman of the 
Florida Supreme Court Committee on 
Attorney Discipline. Presently he is 
chairman of the Bar's Administrative Law 
Section. He received the LL.B. degree from 
Stetson University in 1949. 


Paul A. Lehrman 
is in private practice 
in Tallahassee. He 
received his J.D. 
degree in 1978 from 
Florida State Uni- 
versity College of 
Law and his B.A. in 
1975 from American 
University, Wash- 
ington. He was a 
former research 
aide to Justice 
Joseph Boyd of the Supreme Court of 
Florida from October 1978 to October 1979. 

Lehrman has also worked in the public 
defender’s office in Palm Beach County and 
Leon County and researched various articles 
and sections of the Florida Constitution for 
the Constitutional Revision Commission: 
S.T.A.R. Project. 


As Florida lawyers cross the 
threshold into the 1980’s, we are 
becoming increasingly aware of the 
practice of administrative law and 


the potential it holds for an 
interesting and rewarding 
professional life. Once considered 
by many to be a field of law 
dominated by influence peddlers 
and bureaucrats, administrative 
law is now emerging as a 
sophisticated branch of the law that 
to some extent affects the lives of all 
citizens every day. 

Government — from Washington, 
D.C., to Bristol, Liberty County, 
Florida — is growing. It grows in 
both size and power. There exists a 
board, commission, agency, 
department or bureau to investigate 
every complaint, right every wrong 
and generally find ways of 
protecting us from ourselves. To 
enable government to do all of 
those things, there must be people 
and money — so there are taxing 
agencies, budget agencies, 
personnel agencies and probably 
agencies to regulate the agencies. 
With each increment of growth of 
government comes new rules by 
which we must live and work. Since 
those who make and enforce the 
rules are human, it follows that 
there will be errors, omissions, and 
abuses. Hence, there is an 
inexorable movement toward a 
large and significant administrative 
law practice for Florida lawyers. 

Although that trend has been 
developing since the first moment 
government began to expand, the 
first Florida legislative effort to 
recognize the need for controls on 
agency rule-making and for 
structuring the whole adminis- 
trative process was in 1961. The 
Administrative Procedures Act 
enacted that year was similar to the 
federal law and it was also similar to 
such laws that existed in the other 
states. It permitted agencies to do 
their own investigation, advocate 
their own position, adjudicate the 
issues that developed in the process. 
The law did not see anything wrong 
with an agency being judge, jury 


and prosecutor. Rules could be 
adopted without notice to the 
public. There was no inexpensive 
way for a citizen to challenge a rule 
and there was little or no legislative 
overview. Florida had a powerful 
phantom government in the era of 
the 1960's. 

In the early 1970's, following the 
complete reorganization of the 
executive branch of state 
government, legislative leaders 
began searching for ways and 
means to bring that phantom 
government to the sunshine. 
Senators Dempsey Barron and Phil 
Lewis were in the forefront of that 
search and were outspoken, 
advocates of the law that would 
force agencies at all levels of 
government to stay within the 
bounds of authority actually 
delegated to them. 


Lewis expressed his 
views about the administrative rule- 
making procedures when he said, 
“Judicial review is complicated by 
different procedures for different 
agencies and at best is expensive, 
complex and time-consuming. The 
citizen aggrieved by an agency 
finds himself helpless before the 
government juggernaut.” The 1974 
session of the legislature enacted by 
unanimous vote of both houses, a 
complete revision of the state’s 
Administrative Procedures Act. It 
became effective on January 1, 
1975. Florida now has a pool of 
independent hearing officers who 
conduct all formal hearings before 
most of the licensing boards and all 
other formal hearings not 
conducted by the actual head of the 


agency involved. Notices of 
proposed rules and _ scheduled 
hearings and meetings are 


published for all the world to see. 
There is some uniformity among 
the various agencies. 

The Administrative Procedures 
Act (APA) is contained in Chapter 


120, Florida Statutes. Since the 
original enactment in 1974, it has 
been amended, expanded and 
interpreted. It has spawned a whole 
new body of law that has attracted 
the interest of practitioners, judges, 
scholars and students. 

The legislature created a joint 
committee charged with the 
responsibility of general oversight 
of rule-making activities. The 
committee reviews all new rules 
and hears and adjudicates all 
complaints about them. Each year 
the joint committee produces a 
report of its activities and a 
summary of its findings. The courts 
have been deluged with cases 
growing out of the conflicts of 
citizens and agencies and between 
the various agencies. The First 
District Court of Appeal has 
developed judicial expertise in this 
field and has shaped the growth and 
development of the law. 

The APA mandates a weekly 
publication, The Administrative 
Weekly. It is the official publication 
for proposed rules, notices of 
hearing and the like. It has been a 
busy publication in the last five 
years and it is fair to say that it has 
published enough proposed rules to 
rule the world. 

Meanwhile, the Administrative 
Law Committee of The Florida Bar 
was granted section status in 
September 1976, and now has a 
membership of over 450. There is 
often standing room only at the 
section-sponsored CLE courses. 


(It is not unusual for 125 toattend-—> 


a seminar with a capacity of 75.) 

Where do we go from here? How 
do those with an _ interest in 
administrative law prepare for the 
journey? Will the citizens be helped 
or hurt by all of this? How will 
lawyers fare? These are questions 
to which this article speaks. 


ate evolution of the APA is, of 
course, charted by the legislature 
and interpreted by the courts. Many 
such interpretations have expanded 
its potential applications and aided 
the practitioner in using the law as 
an effective tool. 


Florida is a leader in this field. We 
may go wherever, whenever we 
choose. We have a dedicated group 
of practitioners who form the 
backbone of the Administrative 


Law Section, a legislature 
committed to a uniform and 
orderly administrative procedure, 
and we are blessed with 
knowledgeable, competent judges 
eager to 
issues. 


the business of “TESS 
health, safety and welfare of the 
people, there will be frictions, 
disagreements and bitter disputes. 
There will be allegations of abuses 
of power, deprivation or 
confiscation of property, violations 
of procedural requirements and 
unconstitutional activities. As we 
pass through these disputes, the 
statutes will be further amended, 
there will be new rules and the body 
of law will grow. This will be an 
active field of law in the eighties. 

Specifically, we can expect the 
adoption of new “model rules” 
early this year. Model rules are 
badly needed and will help in the 
move toward uniformity. 
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settle the developing 


We can expect that in the future 
the courts will more narrowly 
define the role and status of hearing 
officers. There is a growing 
reluctance of the DCA’s to 
substitute their judgment for that of 
the agency.! Along with this trend is 
an indication that the agency should 
rely more upon the 


their records, they 
me more confi- 
more knowl- 


ings. Moreover, there 
a growing realization 
that their findings and 


é ax Section, for example, 
is proposing important 
¢hanges along this line 
for the 1980 legislative 
Session. They are properly 
roubled by the fact that 
‘after conducting full-scale 
searings before hearing 
pfficers,. the final agency 
action is nothing more than 
& restatement of the original 
'Bgency position which caused 
he controversy. 

= On the federal level, the 
dministrative Conference of 
‘the United States serves as a 
éontinuing review and clearing 


SSktuplementation of the federal APA. 


Florida is large enough and there 
are enough agencies with special 
substantive responsibilities to re- 
quire such a body here. It is said 
that the joint committee of the leg- 
islature fulfills that responsibility. 
We think not. That committee 
hac its own legislatively defined 
rule that will not lend _ itself 
well to the conference concept. 
At a recent meeting of the execu- 
tive committee of the section, it 
was suggested that The Florida 
Bar, acting through the Admin- 
istrative Law Section, could ac- 
complish all of the things that 
the conference is capable of ac- 
complishing. Again we disagree. 
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There is no way in the structure of 
the section to bring together all 
of the diverse private and public 
interests. We see the creation of 
and the rapid ascension to promi- 
mence of a Florida administrative 
law conference. 


One of the ongoing sources of 
litigation is the difficulty that 
agency heads and their nonlegal 
subordinates are having with the 
restrictions on their powers 
imposed by the APA. Legal counsel 
to the agencies are exposed to the 
Bar’s CLE programs and have the 
benefit of the opinions of the courts 
as they are published. It is their 
responsibility to advise the leaders 
in their agencies concerning the 
limitations on rule-making power, 
but there is a tendency within many 
of the agencies to ignore or to 
disregard in part the advice that is 
rendered. Human nature being 
what it is, agency heads and those 
close to them find it difficult to 
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withstand the temptation to 
exercise to its fullest extent the 
power that they believe has been 
delegated to them. 

We foresee the growing influence 
of the attorneys for the various 
agencies, because often when a lay 
agency head disregards the advice 
of his or her in-house counsel, the 
result is a reversal of final agency 
action in court. The smooth running 
of an agency within the confines of 
the APA requires cooperation 
between lawyer and the azency he 
or she advises. As the members of 
the Bar who represent those 
agencies become more experienced 
in working with the APA and as 
agency after agency learns the hard 
way that the legislature did mean to 
impose restrictions on agency 
action, the role of the attorneys will 
become more important to the 
agencies and they will be more 
active participants in shaping the 
activities of their respective 
agencies. 

One other prediction should 
surely be made. That is that there 
will be a trend toward greater 
citizen participation, without 
lawyers, in the administrative 
procedures. A teacher who is 
fighting for his or her job can hardly 
do so without legal help. An 
aggrieved citizen in a zoning 
proceeding or in a dispute with an 
environmental protection agency 
can rarely go it alone and prevail. 
But as the law and the procedures 
have grown more complex and as 
the citizens have become more 
dependent upon members of the 
Bar, they have at the same time 
developed a growing resentment 
about that dependency. One often 
hears the comment that the law that 
is touted as being in the public 
interest and for the benefit of the 
individual citizens is little more than 
a lawyers’ relief act. 

The Administrative Law Section 
has not been blind to that growing 
resentment or to the need for 
helping those who do not want to 
retain a lawyer to proceed alone. 
Accordingly, the section endorsed 
the work of the FAU-FIU Joint 
Center for Environmental and 
Urban Problems Title 1-A project, 
“Training for Public Participation 
in Quasi-Judicial Hearings.” This 
project is designed to train public 


participants in the process to 
promote more informed debate 
over issues of public importance 
and involve them in the 
proceedings meant to obtain public 
involvement. Individual members 
of this section, including hearing 
officers, active practitioners in 
various substantive areas and 
government attorneys have 
volunteered to assist in the project. 

We believe that the trend will be 
toward greater individual citizen 
participation and that those citizens 
who do participate will be better 
equipped to do so. 


practicing attorney in 
Florida should have some 
knowledge of administrative law 
and the procedures that govern it. 
Just as there are tax implications in 
every transaction, so it is that state 
government is involved in some 
way in every citizen’s life. The 
nominal charge for membership in 
the Administrative Law Section is a 
good investment in such general 
knowledge. The newsletters, the 
annual meeting during the 
convention, The Florida Bar 
Journal articles prepared by the 
section committee on publications, 
all are helpful tools. For those who 
practice within the field who aspire 
to do so, there are the CLE courses 
which are very valuable aids. At the 
very least, an attorney must be able 
to recognize an APA problem or 
potential problem in order to 
competently serve the needs of the 
client. 

Beyond those self-evident aids, 
there is a need for the practitioner to 
follow closely every legislative 
development, every judicial 
decision and every rule-making 
procedure. The changes in this field 
are occurring as fast as changes in 
other major fields and because the 
Administrative Procedures Act is so 
new to Florida, there are many 
areas of the law that are as yet 
unsettled. For example, we can 
hope to see a clearer definition of 
such basic terms as “party,” “rule” 
and “order” emerge from the 
courts. 

A problem that a client 
experiences with an administrative 
body should not be taken lightly. It 
is no longer enough for the attorney 
to be comfortable in the knowledge 
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that he is well acquainted with the 
local legislator or with the agency 
head and can therefore work out 
those problems. The issues will 
have to be carefully defined, as in 
other major disputes, and the 
person assuming the responsibility 
to represent the client will do 
that client a disservice if he 
or she is not prepared to handle 
the administrative question with the 
same degree of care and skill that is 
required of those who represent 
clients before the Article V judges. 
When an attorney is needed by a 
client with a problem in the area of 
administrative law, that client is 
entitled to be represented by a 
person who has kept abreast of this 
branch of the law and who is 
competent and adequately 
prepared to protect the interest of 
that client. 


Wirrout a doubt, those who 
designate and practice in the field 
of administrative law can expect an 
active and satisfying way of life. 
The problems that will confront 
them will range from assistance for 
needy families to zoning. For those 
with a special interest in ecology, 
there is a place. An administrative 
agency deals with insurance, 


automobiles, hotels, restaurants, 


professions, occupations, workers’ 
compensation and almost every 
other substantive subject 
imaginable. 

Administrative law is the newest 
legal frontier and we predict that 
the lawyers who venture into it will 
fare very well indeed. 


Furthermore, it has been 
recognized that the trial court is not 
the proper forum for an agency 
problem. This fact, combined with 
the rule that one must exhaust all 
administrative remedies, leads to 
the inescapable conclusion that the 
APA will evolve into a legal system 
on a grand scale. As attorneys 
become more aware of APA 
challenges, there will be that much 
more APA litigation. This may have 
the secondary effect of easing the 
burden on courts of law. In any 
event, administrative law 
apparently will not disappear or 
atrophy from lack of use. The 
lawyer who does not avail himself 
of the opportunity to use it is doing 
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a great disservice to his practice and 
his client. 

In testimony before the 

Administrative Practice and 
Procedures Subcommittee of the 
U.S. Senate Judiciary Committee, 
State Representative S. Curtis 
Kiser, now chairman of the Joint 
Administrative Procedures 
Committee of the Florida 
Legislature, described the 
magnitude of his committee’s 
responsibilities: 
The committee found that there were 
approximately 10,000 rules in the Florida 
Administrative Code as of January, 1975. In 
1975, the committee received 5,241 
proposed rules to review. There were 282 
substantive objections to these proposed 
rules . . . . In 1976, the committee received 
3,927 proposed rules from agencies, and 
objected to 154 rules . . . . In 1977, the 
committee received 2,507 rules and objected 
to 78 rules.... 

As Florida grows, so grows the 
size and power of its government. 
With all of those agencies working 
all day, every day at the business of 
regulating the citizens, there is and 
will continue to be a demand for 
well prepared and conscientious 
members of the Bar to advise and 
guide the rule-making and 
regulatory agencies and to assist 
and defend the citizens when they 
are aggrieved by the action of those 
agencies. o 


' See, e.g., Gadsden State Bank v. Dept. of 
Banking and Finance, 369 So.2d 375 (Fla. Ist 
D.C.A. 1979); Woodworth v. Dept. of 
Education, Office of Blind Services, 369 
So.2d 1040 (Fla. 4th D.C.A. 1979). 

? Borovina v. Florida Construction 
Industry Licensing Board, 369 So.2d 1038 
(Fla. 4th D.C.A. 1979). 


Admiralty Law 
in the 1980’s 


By James A. Dixon, Jr. 


James A. Dixon, 
Jr.. is a partner 
in the firm of Dixon, 
Dixon, Hurst, 
Nickaus & Webb in 
Miami. He is chair- 
of the Admiralty 
Law Committee of 
The Florida Bar. He 
graduated from the 
University of Miami 
School of Law in 
1952 and was ad- 
mitted to The Florida Bar in that same 
year. He is chairman of the Marine 
Insurance Committee of the International 
Association of Insurance Counsel and a 
former chairman of the Southeastern 
Admiralty Law Institute. He is a member of 
the Maritime Law Association of the 
United States and the American Society 
of International Law. 


Aiy attempt to predict the course 
of admiralty law over any decade is 
fraught with as many perils as those 
faced by the Nina, the Pinta and the 
Santa Maria. Although admiralty as 
a body of law may trace its roots 
continuously back to medieval 
times and before, it has nevertheless 
been distinguished by its flexibility 
and adaptability as the necessities 
of commerce between nations have 
required. Indeed, in the English and 
American systems of law, the law of 
admiralty has been the basis and 
foundation of the equity side of the 
courts. 

Recognizing, therefore, the 
“perils of the sea” that are involved 
in expressing any opinions 


whatever as to the course and 
direction of admiralty law, I have, 
with the assistance and advice of 
various members of the Admiralty 
Law Committee of The Florida 
Bar, undertaken to delve into the 
occult and come up with what may 
be characterized as a dimly 
perceived forecast of the next 10 
years. 


A. the outset, one is always safe in 
predicting that the Longshoremen’s 
and Harbor Workers’ Compen- 
sation Act 33 U.S.C.A. §§901-950, 
will be amended repeatedly during 
the next 10 years. As in the case of 
the tug of war between the state 
legislatures and the state courts in 
enacting and interpreting state 
workers’ compensation acts, 
Congress has on a number of 
occasions, attempted to provide 
absolute third party immunity to 
employers from actions by third 
parties who may be sued by their 
injured employees, and just as 
frequently the federal courts have 
either struck down such bars or 
interpreted them so as to permit 
actions for indemnity and/or 
contribution against the injured 
workmen’s employer. Also, the 
realities of politics and the ravaging 
effects of inflation bring about 
amendments designed to increase 
and broaden benefits payable to 
injured maritime workers. It is 
reasonably safe to say that these 
trends will continue. 

The Jones Act, 46 U.S.C.A. §688, 
provides compensation for injured 
seamen to the same extent that 
railway employees are compen- 
sated under the Federal Employers’ 
Liability Act, 45 U.S.C.A. §§51-60. 
As the railway workers’ rights and 
benefits for personal injury and 
death are amended by Congress, so 
will those same rights and benefits 
for seamen be amended. Again, a 
broadening and increasing of 
benefits due to political and 
economic considerations can be 
anticipated. 
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No major changes in the Harter 
Act, 46 U.S.C.A. §§190-196, The 
Carriage of Goods by Sea Act, 46 
U.S.C.A. §§1300-1315, or the Ship 
Mortgage Act, 46 U.S.C.A. $§911- 
984, are foreseen. These statutes, 
pertaining to shipment of cargo in 
domestic and foreign commerce, 
and maritime liens, do not have the 
emotional or political appeal of the 
statutes dealing with injury and 
death, and thus Congress is less 
inclined to tinker with them. Since 
these involve commercial rights 
and responsibilities, and there is a 
well defined body of law 
interpreting these statutes, it is 
desirable, as in the case of the 
Uniform Commercial Code, that 
these statutes remain largely 
unchanged so as to permit certainty 
in commercial relations based upon 
them. 

The courts will probably be 
called upon to clarify the problems 
that arise where an individual has 
accepted benefits under a state 
workers’ compensation act and 
thereafter seeks to have himself 
deciared a seaman so that he may 
receive the enlarged benefits 
granted by the Jones Act. At the 
present time it is unclear whether or 
not acceptance of the benefits of 
the state workers’ compensation act 
constitutes an election of remedies 
that may subsequently bar the 
injured worker from laying claim to 
the Jones Act benefits. 

In the area of ship owners’ 
limitations of liability, the 1980's 
may see some radical innovations. 
International maritime organiza- 
tions are currently considering 
legisiation that, will in treaty forra, 
if adopted, standardize the 
circumstances under which a ship 
owner may limit his liability in the 
eveni of a marine casualty, and the 
amont of the fund that will be 
made available for the payment of 
claims arising out of that casualty. 
Even without the adoption by 
Congress of any such international 
accord, it is nevertheless possible 
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that the U.S., either by legislation or 
by court decree, may on its own 
increase the amount of the fund 
available for the payment of claims 
arising out of marine casualties, or 
may even, in recognition of the 
availability of adequate marine 
insurance markets, change the 
computation of the fund from the 
traditional value of the vessel at the 
conclusion of the voyage (post- 
casualty) to the value of the vessel at 
the commencement of the voyage 
(precasualty) as is the case in many 
foreign jurisdictions. The 1980's 
may also see the Limitation of 
Liability Act, 46 U.S.C.A. §§181- 
189, amended to limit its 
applicability to commercial craft 
only, thereby excluding from its 
reach pleasure craft or other 
noncommercial vessels. 


Although supplemental Rule E of 
the Federal Rules of Civil 
Procedure does not require it, some 
federal judges are insisting that a 
hearing be held before a writ of 
attachment will be issued in 
maritime cases. There is some 
question as to the constitutionality 
of Rule E as it is presently framed, 
in light of those Supreme Court 
decisions striking down state 
attachment and replevin statutes 
that do not provide for a hearing 
prior to issuance of process. It is 
possible that the Supreme Court of 
the United States will amend Rule E 
to provide for a hearing, at which a 
prima facie showing must be made 
by the party requesting the 
attachment, before a writ will issue. 
It appears to be the consensus of the 
members of the Admiralty Law 
Committee ti:at this would bea step 
backward, in view of the highly 
transitory nature of vessels and 
cargo. It is the author’s opinion that 
any abuses that exist by reason of 
the present phrasing of Rule E 
could be better dealt with by 
strengthening and enforcing more 
vigorously those areas of the law 
dealing with abuse of process and 
wrongful attachment, or by 
requiring the party seeking the 
attachment to post a bond in a 
substantial amount so as to 
indemnify the ship owner whose 
vessel is delayed, or who has 
incurred substantial expense in 
obtaining release of his vessel, in the 
event the claim asserted by the 
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plaintiff is a frivolous or 
nonmeritorious one. 

A committee of the United 
Nations is currently, at the request 
of anumber of third world nations, 
reviewing the language of the 
typical marine hull and P & I 
insurance policies, with a view 
toward recommending major 
changes in their language and in the 
rights, duties and responsibilities of 
the parties to such insurance 
contracts. It is doubtful that any 
such recommended changes will be 
widely accepted, particularly in the 
English and American insurance 
markets. However, the 1980’s may 
see some attempts on the part of 
underwriters, particularly 
American, to simplify the language 
of such insurance policies without 
destroying their scope. 

The 1970’s saw the growth in 
popularity of container shipping. 
The use of containers has, however, 
given rise to some areas of doubt in 
the law that will probably be settled 
during the coming decade. These 
areas include, among others, the 
question of whether or not a 
container is a package for purposes 
of the application of the package 
liability limitation and the Harter 
and Carriage of Goods by Sea Acts. 
There is also the question of 
whether or not on-deck carriage of 
containers is a deviation, for 
insurance purposes, when the 
container is shipped on a 
noncontainer vessel. 


The last 10 years have seen 
substantial changes in the law of 
damages in maritime cases, 
particularly in the area of wrongful 
death. The Moragne and Gaudet 
cases in the Supreme Court of the 
United States gave new scope to the 
damages that may be recovered ina 
maritime wrongful death action. It 
is predictable that this trend will 
continue in the 1980’s by judicial 
efforts to grant the widest scope of 
recovery possible to those persons 
suffering injury and maritime 
accidents and to the survivors of 
those who are killed. 

It is also possible that, with the 
advent of the 200-mile territorial 
waters concept, the admiralty 
courts will continue to enlarge their 
jurisdiction correspondingly, either 
on a continental shelf theory or 
upon an application of the 200-mile 
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rule. Indeed, in the not too distant 
future, the “high seas” concept may 
become a thing of the past in this 
shrinking world. 


A number of recent appellate 
decisions have opened the door to 
the application of products liability 
principles in maritime cases. The 
1980's will probably see a continued 
blurring of the distinctions between 
the traditional common law and 
maritime remedies and the 
application of the principles of 
strict liability, crashworthiness and 
similar doctrines in the maritime 
field. 

The ugly issue of pollution will 
continue to preoccupy the 
admiralty bar. The next decade 
may see the application of more 


stringent controls and penalties for — 


polluters of the coastal waters, not 
only from oil spills but from many 
other forms of marine pollution. 
Nuclear powered vessels of all 
types are on the horizon, and the 
operation of the atomic fission- 
based engines that propel them 
raises the possibility of maritime 
pollution by radioactivity. As the 
public becomes increasingly 
conscious of its surrounding 
environment, it would not be 
surprising that more stringent 
controls and penalties will be 
enforced in the maritime field in the 
future. 

As the exploration of outer space 
continues and grows, the need will 
undoubtedly appear for the 
development of a body of law to 
govern and regulate the rights and 
duties of those persons and nations 
engaged in that pursuit. In addition 
to the comments on that subject 
elsewhere within this issue, it would 
seem that maritime law, with its 
long tradition of intercourse 
between nations and its worldwide 
acceptance, would provide an ideal 
vehicle for the development of a 
body of law to regulate those rights 
and duties. Spacecraft have often 
been likened to ships on a voyage, 
and the exploration of outer space is 
reminiscent of the exploration of 
earth by the early explorers. As the 
density of space travel increases, 
and with the prospect of space 
stations being established or even 
colonization of the moon, persons 
and cargos will be transported back 


and forth with increasing 
regularity. When this begins to 
occur, the need for a body of law to 
regulate and deal with the rights of 
those engaging in that pursuit will 
become apparent. Maritime law, 
the law of the past, is admirably 
suited to become the law of the 
future. o 
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The future of agricultural law 
holds forth tremendous possibilities 
as well as potential liabilities. 
Agriculture is a vital part of the 
United States economy as 
evidenced by the significance of 
our surplus trade in the 
international market. Yet the 
backbone of agricultural 
development, the farmer, is in a 
precarious situation. He is at the 
mercy of the supply and demand 
market, and at the same time this 
market could not exist without him. 
The farmer is different and as such 
requires different treatment in 
order to successfully satisfy the 
needs of our country. The creation 
of an economical and legal 
environment in which the family 
farm can exist should be one of the 
aims of the legal profession. 

The controversy between the 
University of California and forces 
of the California Rural Legal 
Assistance! illustrates the future 
conflicts that may ensue as 
educational research in the 
agricultural sphere results in 
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advanced technology which 
reduces the need for farm laborers. 

The University of California is 
involved in mechanization research 
for various California grown crops 
from lettuce to citrus and melons to 
nuts. According to the lawsuit filed 
by the Rural Legal Assistance, “tens 
of thousands of farm workers have 
already lost their jobs” and “small 
nonmechanized family farms have 
been driven off the land, 
concentrating economic power in 
the few large growers able to afford 
and utilize these machines 
developed at public expense.”® The 
lawsuit brought against the 
university charges that some of its 
officials have outside agribusiness 
investments and therefore a conflict 
of interests taints the decision- 
making process that allocates the 
research money (provided by 
California taxpayers) for various 
university projects. 

The suit seeks to prohibit the 
university from engaging in 
publicly funded research which 
benefits a narrow segment of the 
community (i.e., large agribusiness 
interests). The suit also asks that 
regents with conflicts of interests be 
enjoined from participating in 
decisions affecting agricultural 
research, and that any such person 
found to have been in a conflict of 
interest be prohibited from ever 
holding public office in California. 
Furthermore, the suit asks that 
royalties from already developed 
agricultural machinery be used to 
provide relief to displaced laborers. 

Whatever the outcome of this 
controversy, it presents a novel 
example of the socio-economic and 
legal difficulties that exist and may 
arise in the future between the 
interests of education, agricultural 
business and farm _ laborers. 
Agricultural research is vital to the 
future of agriculture, yet 
apparently such research may pose 
legal implications to the universities 
and agricultural laborers involved. 

The efficient and well- 
coordinated management of water 
resources is another important issue 
in agriculture which has many legal 
implications. Unlike other areas of 
the United States, Florida has rich 
resources of fresh water. However, 
there are many competing interests 
that demand access to this water, 
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and the manner in which these 
interests are reconciled will have a 
significant bearing on the future of 
agriculture. The State of Florida 
has set up a complex administrative 
system to regulate its water. At the 
state level, the regulating agency is 
the Department of Environmenta’ 
Regulation’ which has the power to 
delegate its authority to local 
agencies, the Water Management 
Districts.6 These agencies are 
guided by state legislation as well as 
their own rules. The acts of these 
different agencies may sometimes 
conflict and present issues of legal 
concern to persons affected such as 
legislators, farmers and prospective 
applicants seeking permits to use 
Florida’s water.” 


regulation involves 
many different legal interests and 
policies and is of great concern to 
the farmer. Throughout the 1960's 
there developed a growing 
awareness in both public and 
private sectors of pesticide risks, 
coupled with a concern for the 
environment in general, which 
prompted the dramatic increase of 
active environmental groups.’ In 
1970 Congress responded to these 
pressures by formulating the 
Environmental Protection Agency 
(EPA).® All responsibilities for 
pesticide regulation under the 1947 
Federal Insecticide, Fungicide and 
Rodenticide Act (FIFRA)!® 
formerly shared by the USDA, the 
Department of the Interior, and 
Health, Education and Welfare, 
were transferred to the EPA.!! 
Pesticide staffs from these three 
agencies were also transferred to 
the EPA.!? The EPA was charged 
with primary responsibility of 
ensuring the protection and 
enhancement of environmental 
quality.'% 

Courts began to recognize the 
standing of such environmental 
organizations as the Environmental 
Defense Fund to challenge 
governmental pesticide decisions.!4 
Mounting public pressure on 
decision makers resulted in greater 
consideration of the environmental 
effects of pesticide use. Although 
the EPA was more active in 
administering FIFRA, the inherent 
deficiencies of the Act along with 
continued public pressure 


culminated in the amendment of 
FIFRA in 1972. Congress enacted 
the Federal Environmental 
Pesticide Control Act (FEPCA),!5 
after extensive hearings, debates, 
and numerous compromises 
resulting from the pressures of 
environmental and _ agricultural 
interests. !® 


FEPCA significantly increased 
the regulatory powers of the EPA 
under FIFRA by extending 
regulation to actions entirely within 
a single state, making all pesticides 
subject to registration and 
clarification by the EPA into either 
restricted or general use categories, 
requiring that only certified 
applicators apply restricted use 
pesticides, and by providing 
specific guidance for procedures 
governing registration, can- 
cellations, and suspension actions.!” 

In 1975 the EPA issued regulatory 
procedures by which pesticides 
would be subjected to a thorough 
environmental and human health 
hazard review with a “rebuttable 
presumption against regis- 
tration” (“RPAR”).!8 Under RPARa 
potentially hazardous pesticide is 
subjected to scientific review 
and public comment prior to the 
making of a final determination by 
the EPA as to whether that 
pesticide’s use will be permitted to 
continue. 

A single study tending to show a 
pesticide product is hazardous, if it 
appears to be scientifically sound, 
can trigger the RPAR process. If the 


‘pre-RPAR study conducted by an 


EPA work group reveals that the 
pesticide use meets or exceeds the 
established risk criteria, an RPAR 
is issued. The burden of proof 
necessary to rebut the presumption 
against registration is stringent. 
Since continued pesticide use is 
essential to the farmer, the 
regulatory scheme used by EPA in 
making its determinations is of 
great legal concern to agriculture. 
One of the major problems 
involved in the risk/benefit analysis 
approach taken by the EPA is that 
scientific studies proceed from 
certain assumptions that are not 
necessarily legally acceptable. The 
dilemma can be simply stated: the 
conclusions arrived at in any given 
study will depend upon the 
assumptions made at the beginning 
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of that study. Thus, scientific 
analysis is a very uncertain process 
and basis upon which to decide the 
future legal status of a chemical — 
upon whose use so many interests 
may rely. 


The discrepancies in the studies 
conducted in response to the RPAR 
issued against chlorobenzilate (a 
selective miticide used to control 
several mite species which are 
harmful to citrus crops) illustrate 
the problem. EPA economist, Mark 
Luttner, prepared a supplemental 
report to EPA’s “Preliminary 
Benefit Analysis” of chloro- 
benzilate,!® which concluded that 
the cancellation of chlorobenzilate 
would result in increased 
insecticide costs to Florida citrus 
farmers by $57.6 million.2® A 
subsequent study by the National 
Research Council criticized 
Luttner’s assumptions as 
“unrealistic” ;?! and through the use 
of different assumptions reached 
the determination that additional 
scalecide costs would be only $3 
million per year — one tenth the 
Luttner estimate.” 

The above example illustrates 
one of the many challenges facing 
agriculture presently, and in the 
future. There exists a public interest 
in prohibiting the use of chemicals 
that are harmful to man and the 
environment, but also of 
importance is the public’s interest in 
maintaining the use of beneficial 
chemicals that are a vital part of the 
agricultural economy. Chemicals 
have been an essential part of 
farming for years, and without 
insecticides the farmer’s crops 
would suffer — and thus ultimately 
the consumer would also be hurt. 

With the growing trend toward 
increased pesticide _ restrictions, 
steps must be taken to ensure a fair 
forum in which to arrive at legal 
determinations for pesticide 
products and their use. 

A final area that must be 
mentioned in a discussion of the 
future of agricultural law is 
taxation. At the state level, 
fortunately there exists the Florida 
Greenbelt Law which protects 
bona fide commercial farmers from 
excessive land tax due to 
speculative interests. However, at 
the federal level, the “fresh start” 


provision of §2032 of the Internal 
Review Code threatens the survival 
of the family farm. This provision 
would add a capital gains tax to be 
paid by the heirs on any increase in 
value accruing since the death of 
the decedent, in addition to the 
present existing estate tax. As the 
value of property may have 
increased substantially — in the 
context of agriculture — this “fresh 
start” tax may require many family 
farms to be divided and sold in 
order to pay the taxes. Whatever 
land remained could be too small to 
continue to be viable as an 
agricultural unit. The “fresh start” 
issue has created a battle between 
agricultural interests and the tax 
reformers who believe in “fresh 
start.” This conflict exemplifies the 
basic misunderstanding of the 
different needs of farming. 

The farmer is different and 
requires different treatment — 
especially in the tax area — in order 
to survive. There are many legal 
issues facing agriculture in the 
1980’s. These include peculiar 
problems of agriculture in the areas 
of educational research, labor, 
water law, pesticide regulation and 
taxation. My discussion focused on 
these areas in the hope of pro- 
moting a greater understanding of 
the difficulties in agriculture, and to 
suggest we need a legal environ- 
ment well suited to coping 
effectively with these challenges 
in this new decade. o 
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F.. 90 years! the principal legal 
basis for maintaining a competitive 
economy has been our antitrust 


laws.2. Over time there has 
developed considerable, though 
not universal, agreement about the 
fundamental goals these laws are 
meant to foster — enhanced 
economic efficiency, sustained 
consumer welfare and continued 
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dispersion of power. However, less 
agreement exists concerning the 
interrelationships or priority among 
these goals.3 A few commentators 
do not even feel these occasionally 
conflicting goals should be 
achieved through antitrust law. 
Other commentators question how 
well the laws have served us. Even 
the courts are in confusion over the 
proper analytical application of 
basic rules given these amorphous 
underlying principles, and, just 
about everybody bemoans the 
snail’s pace and enormous resource 
commitment involved in “big case” 
antitrust litigation. Thus conditions 
are ripe for the 1980’s to be an 
evolutionary period in antitrust law. 


I. the 1970's there developed an 
informed consensus favoring 
several substantive changes in the 
laws and/or procedural refinements 
to streamline and expedite the 
litigation process. Last decade’s 
consensus was simply a recognition 
of this need for change. 
Nevertheless, there has still not 
been any unanimity over exactly 
what should be changed or how to 
better accomplish antitrust’s 
ultimate economic, political and 
social goals. Therefore, a lively 
debate rages over any recom- 
mendations for change. 

But, change there will be. From 
my perspective as an antitrust 
prosecutor I foresee at least five 
topical areas where changes will 
occur in the 1980’s. They are: (1) 
exemptions and immunities; (2) 
mergers and monopolization; (3) 
procedural improvements; (4) 
remedies; and (5) some new 
thinking about the “trust busters’ ” 
enforcement discretion. 

Of course, these are not the only 
areas ripe for change. Yet, as editor 
of this issue I suppose I should take 
only limited license in this article’s 
length without offering equal space 
to fellow authors, many of whom 
express similar sentiments about 
their areas of the law. So, I limit 
myself to these five topical areas. 

Fortunately, my search for the 
trend in antitrust law is simplified 
somewhat because the groundwork 
for several forms of change has 
already been recommended to 
President Carter. Last January his 
hand-picked, blue-chip, bipartisan 
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National Commission for the 
Review of Antitrust Laws and 
Procedures produced an influential 
report that advised him of several 
substantive and many procedural 
changes which are needed. 
Hereafter, I will sometimes refer to 
that excellent final workproduct as 
the National Commission Report. 
But first, a few words about the 
Commission and its report are in 
order. 

In mid-1978, by Executive Order, 
the President created this new 
National Commission to study 
existing antitrust laws and to 
recommend revisions of rules to 
expedite complex cases, make 
remedies more effective and 
reconsider present exemptions and 
immunities.‘ Within: its limited 
mandate the Commission 
authorized extensive research and 
received oral and written 
contributions from hundreds of 
respected antitrust practitioners, 
law and economics professors, 
judges and prominent politicians. 
Their final report, a 414-page 
volume with 3ll-page appendix,® 
makes some specific recom- 
mendations that will affect Florida 
lawyers if adopted and imple- 
mented by Congress and courts. 

While I do not agree with every 
National Commission Report 
recommendation, it is a useful 
framework for prediction 
purposes. 

In all five areas of economic 
regulation and antitrust immunities 
studied by the National 
Commission — surface trans- 
portation (trucks and railroads), 
insurance (property-liability), 
agriculture, ocean shipping and 
export associations — _ current 
immunity or exemption from 
coverage of antitrust laws was 
found to be unnecessary and/or 
overly broad.’ During the coming 
decade, in part as a result of the 
National Commission Report and 
also due to pre-existing trends 
toward less government regulation, 
we will likely see the repeal of many 
prevailing antitrust exemptions or 
significant modification to place 
greater reliance on open 
competition in the marketplace 
(except where clear market failures 
exist). This will entail some 
restructuring of various Florida 


regulatory schemes as well as of 
federal regulatory mechanisms, 
especially those that discourage 
independent pricing behavior. 

Throughout the mid-to-late 
1970’s “regulatory reform” rhetoric 
was heard in political or economics 
speeches or read in law journal 
articles. The focus, then, was a 
re-examination of the supposed 
need for much state and federal 
regulation. In the 1980's, we will 
experience the repeal and/or 
reduction in scope of state and 
federal economic and social 
regulations in an atmosphere biased 
toward increased reliance on 
competitive market mechanisms. 
As a matter of fact, current state 
challenges to the continued 
existence of The Florida Bar are an 
example of this strong, temporal 
reform phenomenon.’ 


conglomerate mergers 
might permit firms to enhance 
political power, alter access to 
capital markets, increase size (while 
not necessarily affecting scale 
efficiencies), augment cash flow 
and enjoy market share advantages 
unavailable to smaller, single 
industry competitors. Such 
advantages can enhance or 
entrench dominance to the 
detriment of consumer welfare. Yet 
these forms of market amalgama- 
tions are considered either beyond 
the traditional scope of Clayton 
Act §7, or are exceedingly difficult 
for the FTC or Department of 
Justice to challenge under 
conventional, substantive 
competition standards.’ In fact, the 
government has not done well 
when challenging potential 
competition mergers since 
anticompetitive effects are 
speculative.? However, to wait until 
after market structure or industry 
performance is adversely affected 
may forfeit any reasonable 
opportunity to achieve a viable 
remedy. 

This dilemma has spawned 
proposals to impose either an 
across-the-board moratorium on 
certain very large-scale acquisitions 
or mergers, or for an outright 
acquisition ban by some huge 
businesses (for example, the large 
oil companies), and even for a “no- 
fault” monopolization concept. 
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Such proposals will continue to be 
made until the Supreme Court and 
Congress more effectively deal 
with the underlying concerns. 

Looking back, I believe the 1970's 
and late 1960’s can be characterized 
as a period of much debate over 
(but not legislative enactments to 
prevent) large-scale acquisitions of 
leading firms in concentrated 
industries.'° The gravity of the 
continuing concerns over growth in 
industrial concentration is partially 
reflected in the National 
Commission Report’s discussion of 
possible ways to deal with 
persistent monopoly power. 
Although it did not specifically 
adopt a FTC “no-fault monopoliza- 
tion” proposal (proffered as one 
possible way to avoid the time and 
resources needed to show “bad” 
conduct) it stressed the inadequacy 
in existing laws and recommended 
that Congress further consider such 
a novel approach.!! Thus, the 1980's 
may bring some legislative or 
judicial solution(s) to these vexing 
challenges. 

It is no secret that whenever the 
word “antitrust” is mentioned 
lawyers tend to think of litigation 
that is characterized by years of 
overly “broad, intrusive, repetitious 
and confusing” pretrial discovery.!” 
Large antitrust cases produce 
waves of massive document 
duplication and production, 
hundreds of days of carefully 
coached and usually evasive 
depositions, sometimes deliber- 
ately dilatory motion practice, 
occasionally bogus settlement 
negotiations, selection of thousands 
of complex trial exhibits, too many 
witnesses (some of whom may 
testify for weeks on end) and, 
ultimately, complex economic 
jargon laced through lengthy 
judicial decisions that literally take 
hours to read. These sometimes 
confusing and inconsistent 
decisions are followed by years of 
appeals, remands, more appeals, ad 
infinitim. 

The tendency for civil or 
administrative antitrust cases to 
drag on indefinitely received the 
bulk of the National Commission’s 
attention. Their recommended 
solutions, some of which have 
already been implemented, include 
placing restrictions on discovery 


scope and transforming typically 
passive trial judges into active case 
managers who will set hard 
discovery cutoff deadlines, impose 
stiff sanctions for abuses, and 
intervene in the discovery process 
at an early date (and on a 
continuous basis). A probable 
fallout on other areas of federal trial 
law should occur as district courts 
— if properly funded — become 
accustomed to the advantages of 
strong judicial case management. 
The 1980's judges may well bring 
goal-oriented management 
techniques out of the business 
school or company boardroom and 
into the courthouse. Great strides 
will be made to close the time gap 
between complaint and judgment. 

Other factors that will help speed 
up the litigation process include 
improved workplace technology 
discussed elsewhere in this issue 
and the aforementioned proposals 
to deal better with persistent 
monopoly power. Additionally, 
expect to hear continued 
suggestions that the FTC’s 
competition mission should be 
melded into the Department of 
Justice, or that the Federal Trade 
Commission should be stripped of 
its adjudicatory powers. However, 
neither of these suggestions is likely 
to occur unless the Congress 
decides to perform radical surgery, 
and that is unlikely. Finally, in some 
specific areas of the law (for 
examples, attempted monopoliza- 
tion through predatory pricing or 
nonprice vertical restraints'*) we 
can expect greater legal certainty 
through sharper judicial reasoning 
grounded in rule-of-reason analysis 
and fair but firm “bright line” case 
standards. The 1970's trend toward 
greater reliance on stringent 
allocative efficiency notions will 
yield to a more balanced view 
based on an appreciation of the 
value of other underlying antitrust 
goals. 


The advent of premerger 
notification requirements under the 
Hart-Scott-Rodino Antitrust 
Improvements Act!‘ has furthered 
the FTC and Department of Justice 
Antitrust Division antitrust 
enforcement through preliminary 
injunctions. Since asset scrambling 
and management dismembering 
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tend to make _ post-acquisition 
remedies ineffective, both agencies 
will increasingly race to the 
courthouse prior to the date of 
corporate marriage. This will cause 
some merger deals to fall through 
despite any real likelihood of 
subsequent enforcement activity. 
In anticipation, prospective large 
merger partners will have to 
prepare for preliminary injunction 
challenge as an expensive but 
necessary cost of market growth 
through merger. This will provide 
some continued incentive for joint 
ventures rather than partial mergers 
or acquisitions. 


Beyona increased reliance on 
premerger preliminary injunctions 
by enforcement agencies, the 1980's 
will likely bring several other 
developments in antitrust remedies. 

In the next decade litigants may 
enter suit where: structural or other 
injunctive relief (i.e., divestiture, 
dissolution, mandatory licensing, 
appointment of a trustee or even of 
a director, etc.) is potentially 
available to remedy concerns raised 
in a purely private cause of action. 
Although the FTC or the Antitrust 
Division of the Department of 
Justice may be offered an 
opportunity to submit their 
respective views in such a situation, 
courts might exercise inherent 
equitable powers sans government 
involvement.'5 

The National Commission 
Report, at 119, “. . . concludes that 
structural relief should be the 
preferred remedy whenever a 
violation of Sherman Act Section 2 
or Clayton Act Section 7 has been 
found.” It is a form of remedy that is 
controversial yet compelling. Thus 
we will, no doubt, see greater 
consideration by courts of 
structural remedies in the 1980's. 

What’s more, we even might see 
structural relief requested by the 
government in cases where: (a) the 
allegations and proof relate to 
conduct only'*; or (b) the evidence 
adduced at trial is purely structural 
in nature.!” 


Several types of marketplace 
dynamics previously given lesser 
importance by antitrust lawyers 
will profoundly affect government 
enforcement in the 1980's. These 
include: (1) the influence of 
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strategic management; (2) impact 
of other substantive federal laws; 
and (3) life-cycle concerns. 

Business consultants advise that 
market share, return-on-investment 
and cash flow decisions are key 
strategic management considera- 
tions for business success.!® Putting 
aside whether these views improve 
the state of competition, “rule-of- 
reason” analysis (currently favored 
for determining in non—“hard 
core” antitrust cases whether 
conduct is anticompetitive) _ is 
greatly reinforced by thoughtful 
consideration of marketing or 
financial objectives. Conduct that 
might appear anticompetitive in 
one industry with few firms may 
very well be pro-competitive in 
another similarly structured 
industry. The difference 
characterization depends on how 
the conduct is viewed and what its 
likely effect will be on firm 
performance. Since management 
strategy analysis has much to offer 
in understanding motivation 
underlying conduct it will receive 
more attention in the 1980's. 

As antitrust prosecutors look 
outside traditional antitrust notions 
to evaluate whether business 
behavior undermines or enhances 
the ultimate goals of antitrust, 
attention will also be focused on the 
effect of other federal substantive 
(particularly tax, securities and 


_ patent) laws on business behavior. 


As an example, the tax bite on 
midsized, closely-held corporations 
may dictate different purchase, 
lease or sale policies than those that 
would be attractive to large, 
widely-held corporations. This will 
affect business decision making. 
Similarly, if tax law encourages 
mergers that antitrust law 
discourages, conventional remedies 
for stemming increasing industrial 
concentration may be fundamen- 
tally ineffective. 

Thus a keener appreciation of 
other congressionally mandated 
regulatory schemes and _ their 
interrelated effects on competition 
can focus enforcement discretion in 
a more effective way. 

Finally, just as the size of a firm 
and its form of legal organization 
may be affected by tax or securities 
laws, so too, do life-cycle 
considerations affect firm or 


industry decisions. 

For example, older firms may 
have a different proportion of 
fixed-to-variable costs than their 
younger competitors. To permit 
both to price their products at 
variable cost or to engage in tying 
practices may have widely 
different consequences on firm 
profitability. Conduct that could be 
pro-competitive for a fledging 
entrepreneur in a growth industry 
could be plainly unfair for a large, 
established firm in a stable or a 
declining industry. Therefore, the 
role of lifecycle analysis may 
become more important in 
evaluating new firm and failing 
company conduct and _perfor- 
mance. This is a new concept, not 
fully thought out as yet, but will 
likely augment usual antitrust 
structural considerations.!® 


Wir limited enforcement 
funding and few trained personnel, 
our antitrust agencies must choose 
well how to target investigations 
and cases. With a _ better 
understanding of the strategy 
behind business behavior, a refined 
appreciation of decision channeling 
(parallel behavior of firms) due to 
other substantive legal schemes, 
and a keener recognition of how a 
firm or industry’s age affects its 
perception of business opportun- 
ities, our trust busters will better be 
able to satisfy the occasionally 
conflicting political, social and 
economic goals of antitrust law. 

Throughout the last decade more 
U.S. firms really began competing 
on a global scale. For examples, our 
firms have and continue to engage 
in deep-sea mining and we will 
soon see near-space manufacturing. 
Even in traditional industries, U.S. 
firms will increasingly view their 
markets on a wider geographic 
scale. Yet, in this issue’s article on 
space law in the 1980's, the author 
mentions that one effect of present 
antitrust laws may be to deter U.S. 
manufacturers and financiers from 
accepting the risks and challenges 
in industrial development of outer 
space. He does not stand alone in his 
concern. Other lawyers express 
similar thoughts about the effect of 
antitrust law on established firm 
growth outside our country. 

With this concern in mind as well 


as the thoughts I express above, it is 
not difficult to foresee an 
evolutionary phase in antitrust 
practice during the last 20 years in 
the 20th century. The interrelation- 
ship and priority of these three 
goals of antitrust law will be 
repeatedly questioned as US. firms 
are drawn into accepting a broader 
spectrum of conflicting national 
and international objectives. Thus 
conditions that are ripe for 
evolution today are likely to compel 
change in antitrust law at an ever- 
increasing rate through the rest of 
this century. We will see antitrust 
practice undergo change in the five 
areas mentioned above during the 
next 10 years and in these and other 
areas during the 1990's. 
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1890: 15 U.S.C. §§1-7. 


2 These also include more recent antitrust 
legislation: the Clayton Act, 15 U.S.C. §§12- 
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Metzenbaum, Robert Morgan, James M. 
Nicholson, Michael A. Pertschuk, Peter W. 
Rodino, John F. Seiberling, John H. 


.Shenefield, Craig Spangenberg, Gordon B. 


Spivack, Lawerence A. Sullivan and Charles 
E. Wiggins. 


5 U.S. Government Printing Office: 1979 
OM-285-620, January 22, 1979. 

6 The National Commission Report did 
not review the status of nonprofit 
institutions, professional sports or labor 
exemptions, yet these too may become 
subject to greater antitrust scrutiny. As we 
enter the 1980's it is safe to say that Florida 
farmers will continue to enjoy their 
agricultural cooperative/joint marketing 
exemption; this is unlikely to be curtailed. 
But, the sweeping antitrust immunity 
enjoyed by insurance companies, for 
example, may not fare so well (although 
“safe harbors” for some collective loss-data 
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base activity will remain unimpaired). 

7™The more antitrust exemptions or 
immunities we have, the more likely it is that 
their final costs to us as consumers, will rise 
above total average cost. Thus, as a 
consumer-oriented nation we will attempt to 
assure that in the 1980's, new exemptions will 
not be granted without a burdensome and 
probing examination and a very compelling 
demonstration of paramount need to bypass 
the rigors of free market competition. For an 
expanded discussion see my article, Self- 
Regulation and the Antitrust Laws, a 
Paradox for the Bar, 50 Fra. BJ. 117 
(February 1976). 

8 The National Commission did not 
directly address conglomerate mergers 
inasmuch as these presumably were not 
deemed a part of the mandate under which it 
was authorized to conduct its study. 


® Although sometimes speculative, the 
effects feared from conglomerate mergers 
include enhanced political or financial 
power, adverse impact on _ workers, 
diminished invention or innovation, and 
impaired access to capital markets. 
Additionally, Notre Dame Law School 
Professor Joseph Bauer feels the government 
would have better success in its efforts if it 
focused on challenging reciprocity effects or 
entrenchment rather than continued focus 
on potential competition theory. See Bauer, 
Challenging Conglomerate Mergers Under 
Section 7 of the Clayton Act: Today’s Law 
and Tomorrow’s Legislation, 58 Boston 
U.L.ReEv. 199 (1978). 


10 Many proposals were made (from the 
late 1960’s throughout the 1970's) to 
ameliorate increasing industrial 
concentration. One of the earliest, though 
still highly respected and _ frequently 
mentioned approaches is embodied in the 
“Neal Report,” REPORT OF THE PRESIDENT’S 
Task Force on Antitrust Poticy, 115 Cong. 
Rec. 13,890 (1969). A more recent approach 
embodied in Senator Kennedy’s 1979 bill, 
S.600, would put a limit on acquisitions large 
corporations could make. 

'! Where a firm already enjoys persistent 
monopoly power, government challenge 
under Sherman Act, §2 or F.T.C. Act, §5, 
frequently bogs down in “an unfocused 
search for marginally relevant conduct 
evidence:” National Commission Report, at 
154. Supposedly, if conduct were no longer a 
necessary element in the law, focus could be 
placed on what typically is an area given 
lesser emphasis but which is of greater real 
importance -- the relief to be achieved. 


12 National Commission Report at 42. 
'3 For an expanded discussion of the former 


_area, see generally: Commentary, An 


Appraisal of Marginal Cost and Predatory 
Pricing Under Section 2 of the Sherman Act, 
30 Ava. L. Rev. 562 (1979); the latter area is 
discussed in my article, After GTE Sylvania: 
Vertical Restraints Limiting Intrabrand 
Fa. B.J. 439 (July/August 


415 U.S.C. §1311 (1976). This Act 
amended the Clayton Act and expanded 
existing premerger notification procedures 
so that firms with net sales or total assets of 
$100 million or more must now report prior 
to consummation, acquisitions of firms with 


net sales or total assets of $10 million or more. 
15 In Julius Nasso Concrete Corp. v. DIC 
Concrete Corp., 467 F. Supp. 1016 (SDNY, 
1979), a private plaintiff was allowed to sue 
for divestiture despite the lack of specific 
statutory provision for ordering that form of 
equitable remedy in private suits. 


16 F.g., a pure conduct case might entail a 
willful violation of substantive law but no 
showing of industry structure. Such an action 
could involve, for instance, a single firm’s 
deliberate employment of aliens without 
regard to any proof of employment policies 
of other firms in the industry. Relief might 
entail restructuring the firm management if a 
conduct order isn’t sufficient. 


17 E.g., in a pure structure case, no “bad” 
conduct is alleged but firm performance is 
proven to be significantly sub-optimal in 
several quantitative aspects and industry 
structure is conducive to (or otherwise sound 
management strategy compels) potentially 
violative conduct. 


18 See, e.g., HENDERSON, HENDERSON ON 
Corporate Stratecy (Abt Books, 1979). 


18 For an excellent, expanded discussion of 
some life-cycle considerations see, Foer, 
Antitrust, Competition Policy, and the 
Emerging Industry, Roundtable on Antitrust 
and Technology, New York State Bar 
Association (January 23, 1980). 
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Tyg banking industry is in the 
midst of a transition that promises 
to continue throughout the next 
decade. The catalyst for this change 
is increased competition among 
financial institutions. It is within the 
framework of this competition that 
banking law in the 1980's will 
evolve. 

At one time commercial banks 
could rely on demand deposits as 
their primary source of funds for 
loans and investments. However, as 
interest rates rose, commercial 
banks began to compete with 
“thrift” institutions (savings banks 
or savings and loans) for interest- 
bearing time deposits. The thrifts 
found themselves at a competitive 
disadvantage in this contest since 
they were locked into long-term 
residential mortgages and _ thus 
unable to roll over their assets 
quickly enough to take full 
advantage of rising interest rates. 
Because commercial banks 
serviced shorter term loans with 
higher yields, banks could afford to 
pay more for time deposits as 
interest rates rose. Unable to offer 
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demand accounts and unable to 
match the interest offered by banks 
on time deposits, thrifts could not 
compete effectively for what had 
become an important source of 
funds for commercial banks. As a 
result, relatively less money was 
available for home mortgages. 

The Federal Reserve Board 
responded to this competitive 
imbalance by using Regulation Q to 
limit the amount of _ interest 
commercial banks could offer on 
time deposits and to accord thrift 
institutions a competitive 
advantage by permitting a bank- 
thrift interest rate differential of 1/4 
percent on deposits. Commercial 
banks reacted to the _ interest 
limitations of Regulation Q by using 
bank and bank holding company 
(BHC) debt offerings, which can be 
structured to avoid the Regulation 
Q ceiling, to attract funds at higher 
interest rates than banks could pay 
on deposits. In the face of this 
increasing competition from banks 
for lendable funds, thrift 
institutions began a campaign to 
acquire the powers enjoyed by 
commercial banks. 

The most dramatic example of 
the expansion by thrift institutions 
into the once exclusive domain of 
commercial banks is the 
introduction of negotiable orders of 
withdrawal (NOW accounts) to fill 
the gap caused by the ‘thrift’s 
inability to offer demand account 
services. Substantially similar to a 
checking account, a NOW account 
permits an individual to keep his 
money in an interest-earning 
savings account while allowing him 
to remove it by writing a negotiable 
order of withdrawal similar in 
effect to a check. In 1978 Congress 
authorized thrifts in seven New 
England states to offer NOW 
accounts on a trial basis. In the same 
year, federal bank regulators 
amended their regulations to 
permit commercial banks to offer 
automatic fund transfers from 
interest-bearing savings accounts to 
demand accounts subject to 
withdrawal by check (AFT 
services). However, the District of 
Columbia Circuit Court of Appeals 
struck down the new vegulations in 
April of 1979, holding that the 
relevant statutes did not authorize 
AFT services, NOW accounts or 


credit union show drafts: American 
Bankers Assn. v. Connell, Fed. 
Banking L. Rep. (CCH) $97,785. 
Because of the substantial impact 
of its holding, the court delayed the 
effective date of its ruling until 
January 1, 1980, in order to permit 
Congress to express its will in this 
area. A bill providing nationwide 
authority for all thrift institutions to 
offer NOW accounts and for banks 
to continue AFT services (H.R. 
4986) passed overwhelmingly in the 
United States House of Repre- 
sentatives and is expected to be 
approved in the Senate as well. 


S inter legislation also is being 
considered in Florida. A proposal 
by the Florida Division of Banking 
to amend F.S. §665.341 would 
permit transfers, by a negotiable or 
transferable order, of money 
deposited in a Florida savings 
association; and a proposal to 
amend F.S. Chapter 657 would 
authorize credit union share drafts. 

As the competition for essential 
deposits becomes more intense, the 
battle over Regulation Q interest 
differentials and Federal Reserve 
membership will continue, with 
commercial bankers insisting that if 
thrifts are to be permitted to offer 
banking services they should be 
subject to a comparable regulatory 
burden. By establishing a bank- 
thrift interest differential in favor of 
the thrifts, Regulation Q is a form of 
price-fixing of the cost of money 
which, while increasing the 
availability and lowering the cost of 
funds for residential mortgage 
lending, has certain anticompetitive 
implications. 

Moreover, the original need for 
Regulation Q has diminished over 
the years. The investment practices 
of financial institutions are subject 
to state and federal supervision, 
reducing unwise risk taking 
induced by cost pressures. 
Furthermore, federal deposit 
insurance has virtually eliminated 
solvency risks for most depositors. 
Finally, mortgage money 
shortages, disintermediation and 
discrimination against small savers 
have resulted from the effects of 
Regulation Q. With AFT and NOW 
accounts having all but eliminated 
the essential difference between 
thrifts and commercial banks, the 
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abolition of Regulation Q and the 
interest rate differential between 
thrifts and banks is alluring from a 
competitive standpoint. 

The ultimate abolition of 
Regulation Q restrictions was, in 
fact, the recommendation made 
recently by the President’s Inter- 
Agency Task Force on Regulation 
Q. The Task Force found that the 
interest rate control system was 
unfair to the small saver and failed 
to advance its intended purposes. 
The Task Force recommended that 
interest rate ceilings be phased out 
altogether, with a gradual transition 
to free market rates. 

Nevertheless, legislation in the 
House attempting to implement 
these recommendations has so far 
proved unsuccessful, although the 
Senate has recently revived the 
measure. The legislation faces 
extremely strong opposition at this 
time from thrifts and small banks. 
Although the issue will undoubtedly 
arise again during the next decade 
(efforts to eliminate the interest 
ceilings have spanned the last 13 
years), it is hard to imagine political 
conditions more favorable for 
abolition ‘of interest controls than 
those currently prevailing. 

Concomitant with efforts to 
eliminate Regulation Q have been 
proposals to subject all depository 
institutions to the same reserve 
requirements—in essence, 
compulsory Federal Reserve (Fed) 
membership. The theory is that for 
truly effective monetary control, 
uniform reserve requirements must 
be imposed on all transaction 
accounts and time deposits. An 
attractive alternative from the 
standpoint of monetary control is 
legislation that would provide 
federal authority to require the 


‘maintenance of additional reserves 


on which the Federal Reserve 
would pay interest. Given the 
increasing similarity between thrift 
and commercial banking 
institutions, it seems likely that the 
thrifts will eventually be subject to 
the same reserve requirements that 
are imposed on commercial banks. 

While thrifts have turned an 
enhanced competitive face to the 
public by offering and seeking to 
offer services demanded by 
banking customers, recent 
expansion of bank holding 


company powers has enhanced the 
competitive posture of commercial 
banking organizations and thus has 
not been enthusiastically embraced 
by the thrifts or other competitive 
industries. Although the 1970 
amendments to the Bank Holding 
Company Act of 1956 (12 USC 
§§1841 et seq.) added a list of 
permissible nonbanking services 
“closely related to banking” which 
BHCs could offer to the public, a 
number of bills now before 
Congress would restrict or prohibit 
currently permitted BHC activities 
involving sales of insurance, 
automobile leasing, municipal 
bond underwriting and investment 
advice. Now pending before 
Congress are: a bill that would 
prevent national banks from 
continuing to underwrite general 
obligation municipal bonds (H.R. 
2747); a bill recently approved by a 
House Subcommittee that would 
generally prohibit BHCs from 
providing insurance as a principal, 
agent or broker (H.R. 2255); and 
legislation that would bar BHCs 
from underwriting, distributing or 
dealing in certain types of tax- 
exempt securities, offering advice 
to mortgage or real estate 
investment companies, and leasing 
motor vehicles. Another proposed 
bill would limit the property, 
casualty, and life insurance 
activities of BHCs (H.R. 2809). 


A ccompanying the pressure from 
nonbank competitors for 
limitations on the types of 
permitted BHC activities has 
been a movement to restrict 
the quantitative expansion of 
the BHCs. One proposed House 
bill (H.R. 2856) would prohibit any 
BHC with 20 percent or more of 
total state banking assets from 
acquiring another banking 
subsidiary without regard to any 
other factors, while a provision ina 
Senate measure (S 1347) would 
prohibit BHCs from acquiring 
national trust companies outside 
their home state. 

While it is impossible to predict 
exactly what legislation will be 
adopted, it seems clear that during 
the next decade the various 
financial institutions will be 
permitted to offer essentially 
similar services on an increasingly 


competitive basis to the public. 
Also likely is a corresponding trend 
toward equalizing the impact of 
regulation on banks and thrifts. The 
net effect should be a broader 
availability of financial services at 
more competitive prices, with a 
continuing blurring of the 
differences between thrift 
institutions and commercial banks. 

The permissibility and extent of 
interstate banking will also be a 
major legal issue in the 1980's. The 
impetus for interstate banking is 
twofold: the presence of foreign 
banks in the United States which 
until the recently enacted 
International Banking Act of 1978 
had branching and cost advantages 
over domestic banks, and the desire 
of the large money center banking 
institutions to generate additional 
deposits on a national basis. At 
present the McFadden Act under 
the national banking laws (12 
U.S.C. §§36 et seq.) and the 
Douglas Amendment to the Bank 
Holding Company Act effectively 
prohibit branch banking and BHC 
bank acquisitions across state lines. 
However, Congress has charged 
bank ‘regulators with conducting a 
study of the continuing validity of 
the McFadden Act and the Douglas 
Amendment and has mandated a 
report to Congress with 
recommendations. This report is 
expected to be made in the near 
future. 

During the 1979 Florida 
legislative session, legislation was 
sought permitting BHCs in Florida 
and eight surrounding states to 
acquire banking subsidiaries across 
state lines on a reciprocal basis. A 
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state within the group granting 
Florida BHC acquisition privileges 
would obtain reciprocal privileges 
in Florida. This reciprocal 
legislation would permit Florida 
BHCs to expand regionally without 
leaving themselves open to 
acquistion by the much larger 
money center banking powers. 
This regional reciprocity 
provision was part of a proposed 
bill that would effectively have 
permitted limited statewide bank 
branching in Florida, a related issue 
that generated greater interest than 
the BHC reciprocity question. 
Florida banks have been permitted 
to branch countywide since early 
1977. The recent proposal would 
have allowed established Florida 
banks to merge, across county lines, 
with banks that had been in 
existence for five years or more, 
and to open up to two de novo 
branches in the county of the 
acquired bank each year. The 
Senate failed to vote on the measure 
before adjournment, although the 
House by a 93-11 vote over- 
whelmingly approved it. Enjoying 
strong support, this legislation is 
likely to be part of the Florida 
Banking Code _ recodification 
required under the sunset provision 
and would allow Florida BHCs to 
consolidate their group into a single 
bank with statewide branches. 
Competitive pressures will very 
likely result in interstate banking in 
the coming decade. Whether there 
will be some transition between 
statewide banking in Florida and 
banking on a nationwide scale as, 
for example, the regional bank 
holding company concept 
introduced in the Florida 


A special way 


to remember. 


Is that what you are looking 
for? If so, consider a memorial 
or tribute contribution to The 
Florida Bar Foundation. 


Memorial contributions will 
be acknowledged to the family 
of the deceased and are tax 
deductible. 


Just contact: The Florida Bar 
Foundation, Tallahassee, 
Florida 32304. 


OUR WORK 


Legislatures remain to be seen. 

In summary, the 1980's will be a 
volatile period for banks. Thrifts 
will undoubtedly be permitted to 
offer demand-type accounts and 
both banks and thrifts will be 
allowed to pay interest on 
transaction accounts. Increased 
competition for deposits will lead 
to increasing sophistication in such 
areas as electronic transfers of 
funds. Banks will find themselves 
subject to more lenient intrastate 
banking laws, although significant 
barriers must be overcome before 
truly nationwide banking becomes 
a reality. The call for abrogation of 
the thrift-commercial bank interest 
differential will continue, but with 
questionable success because of the 
national policy to subsidize the 
residential mortgage lending 
carried on by thrifts. However, 
significant changes are likely in the 
area of compulsory Fed 
membership and uniform reserve 
requirements to even out regulatory 
burdens and costs as the differences 
between banks and thrifts are 
diminished. In a word, the 
impetus for change will be 
increased competition between 
financial institutions. Hopefully, 
the winner will be the customer 
who will enjoy financial services 
that are relatively less expensive 
and more numerous than ever 
before. 
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T. many, the 1960’s are 
remembered as a decade of great 
strides in civil rights and the 1970's 
are epitomized by progress in 
consumer rights. No one, of course, 
knows what social movements will 
become part of the history of the 
1980's. However, one thing is clear, 
if consumer rights are to fulfill the 
promise of the 1970's, the eighth 
decade of the 20th century must be 
an active one for those 
interested in the demise of 
consumer exploitation which 
characterized the heyday of caveat 
emptor. 

The purpose of this article is to 
attempt to predict as much as 
possible some of the trends one can 
expect to see in consumer 
protection in the 1980’s. The major 
future impetus for protection of 
consumer rights must come from 
the private sector. 

Currently there are numerous 
federal and Florida agencies 
responsible for protecting 
consumer interests. But if there is 
any lesson the past two decades 
have taught us it is that government, 
national or local, cannot do 
everything. There are many 
governmental agencies in Florida 
which do an excellent job fulfilling 
their charter for protecting 
consumer interests. The 
sumer Advocate’s Office in Dade 
County and the Division of 
Consumer Services of the Florida 
Department of Agriculture and 
Consumer Services are two 
prominent examples. In addition 
several state attorneys have set up 
special divisions to deal with 
consumer fraud. However, 
limitations of time and budget, in 
addition to inherent limitations of 
governmental action, leave open 
the need for more effective private 
remedies and more active 
participation by the private bar in 
consumer rights. This is the 
challenge of the 1980's. 

This article will attempt to 
highlight briefly some of the areas 
for consideration. 

One presently available method 
of private consumer action is 
through the Florida Deceptive and 
Unfair Trade Practices Act! or 
“Little FTC Act.” This statute was 
passed in 1973 purportedly giving 
civil enforcement remedies to the 
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state and private citizens. The 
purposes of the Act were to curtail 
unfair trade practices? and make 
consumers whole for losses caused 
by fraudulent consumer practices.’ 
Unfortunately, to the extent 
reported decisions on the Act are an 
indication of consumer use of its 
remedies, this legislation is not 
being sufficiently employed to 
compensate consumers for their 
losses. There are currently only 12 
reported decisions concerning the 
“Little FTC Act” since its passage in 
1973; of those only three were 
private actions by consumers.* 

Clearly there is a need for a 
modification and amendment of 
this statute if its promise of an 
effective consumer remedy in the 
1970's is to become an actuality in 
the 1980's. There are two obvious 
adjustments to the Act which 
should accomplish that goal. 

First, §501.210, which provides 
for attorneys’ fees to the prevailing 
party, must be amended to provide 
for a reasonable attorney’s fee for a 
successful plaintiff only. The 
chilling effect of the risk of an 
award of attorneys’ fees against an 
unsuccessful plaintiff is substantial. 
In the inherently risky business of 
litigation any prospective consumer 
plaintiff must be advised by 
counsel that by pursuing even the 
most meritorious of claims under 
this statute, there is a possibility that 
an award of attorneys’ fees could be 
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entered against the consumer 
personally. 

Florida has a statute that allows 
for the defendant to recover 
attorneys’ fees if the plaintiff brings 
a frivolous action.’ The actual costs 
of litigation coupled with its risk 
factor are adequate to discourage 
consumers from bringing actions 
which fall in the twilight zone 
between meritorious claims which 
should be encouraged and frivolous 
claims which should not. 


should also be 
given to amending §501.211(2) to 
provide for treble damages as 
under the antitrust laws. Other 
states are already effectively using 
treble damages in consumer 
litigation.6 Since many consumer 


cases involve amounts which are © 


not significant when compared to 
the costs of litigation something 
more than actual damages are 
needed to provide incentive to the 
consumer to pursue meritorious 
The increased private 
litigation that should result from 
this new incentive will be more 
likely to deter the deceptive and 
unfair trade practices the “Little 
FTC Act” was passed to curtail.® 
The standard of liability under 
the Florida “Little FTC Act” was to 
be determined by reference to 
interpretations by the Federal 
Trade Commission and the federal 
courts under §5(a) (1) of the Federal 


Trade Commission Act.® Since 
there was no express federal private 
remedy under the FTC Act, the 
Florida statute providing for a 
private remedy using the same 
standard was promising for 
consumers. As the previous 
discussion indicates, the promise of 
the “Little FTC Act” has remained 
unfulfilled. If the Florida 
Legislature fails to enact the 
adjustments needed to make the 
Florida statute an effective private 
remedy, one may see increased 
activity under different legal 
theories to fill the void. Implied 
rights of actions such as one under 
the FTC Act may provide such a 
remedy. 


Until 1976 it was universally held 
that there was no private right of 
action for enforcement of the FTC 
Act.!° In 1976" a federal district 
court implied a private cause of 
action under the Federal Trade 
Commission Act for violation of a 
consent decree. The court used the 
doctrine of implication to find a 
remedy despite the absence of an 
express remedy in the statute. The 
doctrine of implication, though a 
very old concept," has viability for 
consumers in fashioning remedies 
for violation of federal statutes 
where Congress provided no 
express remedy. Indeed, one’ 


United States Court of Appeals'* 
used the doctrine to imply a private 
remedy for violation of a federal | 
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statute that made the mailing of 
unsolicited merchandise a per se 
unfair trade practice actionable by 
the Federal Trade Commission. 


This remedy would necessarily 
be pursued in federal court since 
the doctrine of implication has 
received its nurturing from the 
federal judiciary and the FTC Acct is 
a federal statute. The extent to 
which the private bar pursues this 
remedy will probably determine 
whether it becomes an imaginative 
weapon in the consumer’s arsenal of 
remedies or fades as another 
promising theory which failed to 
contribute to the protection of 
consumers from unfair practices. 
The availability of the class action 
device for such actions may give the 
private bar the impetus it needs. 


An area in which American 
consumers are just beginning to 
recognize their rights concerns the 
enactment of “Plain English” laws. 
Simply stated such statutes require 
“the use of understandable 
language and meaningful sequence 
in the form of consumer 
agreements.”!4 In an attempt to 
mandate language simplification in 
consumer contracts and thereby 
enhance protection of consumers, 
the New York Legislature enacted 
the Sullivan Law, which provides in 
essence that a written agreement 
employ clear language using words 
“with common and every day 
meanings.”!5 

Although the Sullivan Law’s 
penalty provisions can hardly be 
characterized as ironclad 
protection for consumers against 
the harsh results of unintelligible 
contracts, the statute is certainly a 
step in the right direction. It is 
suggested that the private bar 
devote some of its legislative efforts 
in the area of consumer protection 
toward promoting consideration 
and enactment of a “Plain English” 
statute for the State of Florida. 


As a corollary right to plain, 
understandable language in 
consumer contracts, full disclosure 
rights in connection with various 
forms of consumer transactions is 
another area in which consumer law 
has progressed. A few examples of 
relatively recent legislative efforts 
in this regard are the Magnuson- 
Moss Warranty Act, 15 U.S.C.A. 
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§§2301-2312 (West Supp. 1979) and 
the Truth in Lending Act, 15 
U.S.C.A §§1601-1667e (West 1974 
and West Supp. 1979). Rather than 
fostering a governmental attitude 
of paternalism toward consumers, 
these statutes, in large part, provide 
the consuming public with relevant 
information regarding rights and 
liabilities associated with a 
contemplated transaction. Based 
upon such data, therefore, 
consumers can make an informed 
choice as to whether a product 
should be purchased or a loan 
obtained. These statutes contain 
penalty provisions for violation.!® 
Further legislative attempts at 
promoting disclosure transactions 
may be expected in the 1980's. 


consumers are 
offered less, and frequently 
inadequate, legal protection while 
engaging in their most expensive 
purchase, housing,” than in other 
areas of consumer rights. The 
demand for low-cost housing, 
satisfied through utilization of 
assembly-line techniques and high- 
volume sales, has resulted in the 
proliferation of mass-produced 
housing developments. One 
unfortunate side effect of mass 
production and cost-cutting 
techniques is the presence of an 
unprecedented number of defects 
in design and workmanship. 


To provide a remedy for the 
injuries and damages caused by 
such defects, courts have resorted 
to the concepts of negligence, 
warranty and strict liability, and, in 
the process and in varying degrees, 
have abrogated the doctrine of 
caveat emptor. 

Warranty programs provided by 
builders do afford the home buyer 
some safeguards. Additionally, the 
Florida Condominium Act 
provides consumers certain 
protection.'® However, this is an 
area that cannot be ignored; new 
and broader remedies for the 
consumer must be added to those 
already existing.!® 


Although most of the previous 
discussion has focused on litigation 
as the forum or mechanism by 
which consumers obtain remedies, 
there is a more imaginative and 
simple alternative to litigation 


being proposed. Extrajudicial 
consumer dispute resolution as an 
alternative to the traditional 
courtroom has received enthu- 
siastic support from a wide array of 
proponents, including Chief Justice 
Warren Burger, the Department of 
Justice, the Ford Foundation, the 
American Bar Association, 
consumer advocate Ralph Nader 
and various scholarly journals.?° 

American consumers have sought 
alternatives to the existing judicial 
framework because of an increased 
awareness that the present system 
cannot provide quick and 
inexpensive resolutions to their 
grievances.?! One commentator has 
observed that “[s]ubstantively, the 
law has failed to adapt itself to the 
rapid changes of the marketplace. 
Procedurally, the legal system has 
relied on traditional methods of 
resolution that no longer reflect the 
needs of consumers.’’?? In 
developing a model for an 
alternative dispute resolution 
mechanism, this commentator 
suggests certain minimal features 
which such a mechanism must 
have: 

Inexpensive: The costs of the 
dispute resolution mechanism to 
the consumer must be less costly 
than the consumer’s dispute. 

Expeditious: The mechanism 
must be able to resolve disputes 
quickly, so that consumers can have 
immediate access to necessary 
goods and services. 

Accessible: Consumers and 
merchants must have equal access 
to and receive equal treatment from 
an alternative dispute resolution 
mechanism. Such access and 
treatment would be in contrast to 
the present concept of adversarial 
adjudication under which the 
ability of parties to present their 
cases is often directly dependent 
upon their resources. Proceedings 
also must be conducted at a 
convenient time and location. 

Flexible: The mechanism must 
have flexible procedural and 
evidentiary rules which concur- 
rently permit proof of relevant facts 
in a more liberal fashion than 
current legal standards and enable 
the decision maker/arbiter to deal 
with complex, technical issues. 

Concilliatory: The mechanism 
must restore confidence in the 
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marketplace and must encourage 
the parties to deal with each other 
honestly and fairly after the dispute 
has been resolved. 

Fair: The decision maker/arbiter 
must be, and must be perceived by 
the parties to be, fair and impartial. 

Authoritative: Final and binding 
decisions must be rendered 
under any alternative dispute 
resolution mechanisms.** 

It is incumbent upon members of 
the private bar to consider such 
proposals for alternative consumer 
dispute resolution mechanism, to 
help devise operational dispute 
resolution programs in the State of 
Florida, and, when necessary and 
appropriate, to serve as an 
arbiter/decision maker. 

The major problem facing 
consumers is often not as much 
having a just cause as it is finding 
someone or some method to 
enforce such a claim. 

We as attorneys all have the 
ethical obligation to that 
remedies for wrongs exist, even if 
small in dollar amount. We cannot 
seek to preserve our monopoly as 
enforcers of the law on the one hand 
and ignore our cbvious responsi- 
bilities on the other. As the Supreme 
Court of Florida recently stated in 
The Florida Bar v. Furman:* “It is 
our responsibility to promote the 
full availability of legal services.” 

If the trend of the seventies is to 
become the actuality of the eighties, 
it is up to us, the members of the 
Bar, to provide the mechanism. 0 


1 Stat. §§501.201-.213. 

2 Fra. Stat. §501.202. 

3 Marshall v. Wand L. Enterprises Corp., 
360 So.2d 1147 (Fla. Ist D.C.A. 1978). 

4 The balance of the 12 cases were brought 
by the state or by a nonconsumer under 
§501.211. Arguably there is some 
prophylactic effect of this litigation which 
inures to the benefit of consumers, but the 
paucity of report decisions indicate that one 
should reasonably expect the effect to be 


minimal. 


5 Fia. Stat. §57.105 provides: 

- The court shall award a_ reasonable 
attorney’s fee to the prevailing party in any 
civil action in which the court finds that there 
was a complete absence of a justiciable issue 
of either law or fact raised by the losing 


arty. 
6 F.g. Texas Deceptive Trade Practices — 
Consumer Protection Act, §17.50(b) (1). 
7 The United States Congress long ago 
recognized the deterrent and compensation 
functions of the private treble damage 
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remedy: §4 of Clayton Act, 15 U.S.C. §15; 
see 51 Cong.Rec. 9073 (1914)(Rep. Webb.). 

8 The Attorney General’s Antitrust 
Revision Committee is currently considering 
incorporation of a treble damage remedy in 
a proposed revision of the Florida Antitrust 
laws in Chapter 542. 

915 U.S.C. §45. 

10 F.g. Carlson v. Coca-Cola Co., 483 F.2d 
279 (9th Cir. 1973). 

1! Guernsey v. Rich Plen of the Midwest, 
408 F.Supp. 582 (N.D. Ind. 1976). 

12 The doctrine of implication was first 
formulated in England in Counch v. Steel, 
118 Eng.Rep. 1193 (Q.B. 1854). It was first 
introduced in the United States in Texas & 
Pac. Ry. Co. v. Rigsby, 241 U.S. 33 (1916). 

13 Kipperman v. Academy Life Ins. Co., 
554 F.2d 377 (9th Cir. 1977). 

' Comment, The Plain English Law: Let 
The Buyer Be Aware, 23 N.Y.L. Scu.L.REv. 
824 (1978). 


15 The Sullivan Law provides: 

b. Every written agreement entered into 
after June first, nineteen hundred seventy- 
eight, for the lease of space to be occupied 
for residential purposes, or to which a 
consumer is a party wherein the money, 
property or service which is the subject of 
the transaction is primarily for personal, 
family or household purposes must be: 

1. Written in non-technical language ina 
clear and coherent manner using words with 
common and every day meanings. 

2. Appropriately divided and captioned 
by its various sections. Any creditor, seller or 
lessor who fails to comply with the foregoing 
provisions of this subdivision shall be liable 
to a consumer who is a party to a written 
agreement governed by the provisions 
thereof in an amount equal to the sum of any 
actual damages sustained plus fifty dollars. 
The total class action penalty against any 
such creditor, seller or lessor shall not exceed 
ten thousand dollars. These penalties 
may be enforced only in a court of 
competent jurisdiction, but not after both 
parties of the agreement have fully 
performed their obligation under such 
agreement, not against any creditor, seller or 
lessor who attempts in good faith to comply 
with this section. This subdivision shall not 
apply to agreements involving amounts in 
excess of fifty thousand dollars. 

c. A violation of the provisions of 
subdivision b of this section shall not 
render any such agreement void or voidable 
nor shall it constitute. 

1. A defense to any action of proceeding 
to enforce such agreement; or 

2. A defense to any action or 
proceedings for breach of such agreement. 
N.Y. Gen. Ostic. Laws §701(b), (c) 
(McKinney Supp. 1977). 

16 Each of these statutes also create private 
rights of action. Under the Magnuson-Moss 
Warranty Act, a private party may recover 
damages, obtain equitable relief, and may 
be allowed attorneys’ fees as part of costs: 15 
U.S.C.A. §2310(d) (West Supp. 1979). 
Similar monetary relief and attorneys’ fees 
are recoverable under the Truth In Lending 
Act’s provisions creating civil liability to 
private parties: 15 U.S.C.A. §1640 (West 
1974 and West Supp. 1979). 

17 Maldonado, Builder Beward: Strict Tort 


Liability for Mass-Produced Housing, 7 
Reat Estate L.J. 283, 284 (1979). 

18 Under the Florida Condominium Act, 
developers grant various warranties to 
purchasers: see Fia. Stat. §718.203. 

19 See, e.g., Magnuson-Moss Warranty Act, 
15 U.S.C.A. §§2301-12 (West Supp. 1974); 
Fair Debt Collection Practices Act, 15 
U.S.C.A. §1692 (West Supp. 1979). 

20 See Dispute Resolution, 88 YALE L.J. 905, 
906 (1979), and authorities cited therein). An 
extrajudicial dispute resolution mechanism 
already has been implemented in Dade 
County, Florida, for purposes of “dispensing 
justice rapidly and fairly to people who 
become involved in minor criminal offenses, 
without resorting to traditional criminal 
remedies.” See Salas & Schneider, 
Evaluating the Dade Co. Dispute Settlement 
Program, 63 JupicaTurE 174, 175 (1979). 

Comment The Effectiveness of 
Arbitration for the Resolution of Consumer 
Disputes 6 N.Y.U.L & Soc. Cuance Rev. 175 
(1977). 

22 Id. (footnotes omitted). 

%3 Td. at 183-84. 

24 No. 51.226 (Sup.Ct.Fla. filed May 10, 
1979). 

25 In the Furman case although the 
Supreme Court found the respondent to 
have engaged in unauthorized practice of 
law it directed the Bar to “immediately 
determine better ways and means of 
providing legal services to the indigent.” 
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The formation of citizens’ groups 
to patrol neighborhoods and the 
demand by the public for guns to 
protect their homes and families all 
indicate the public’s present lack of 
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confidence in the American judicial 
system. 

Will the public’s lack of 
confidence in the judicial system 
continue in the 1980's? Before one 
can attempt to try to predict the 
future, it is necessary to analyze the 
past. 

In the seventies, Florida’s 
tremendous population growth, 
without a corresponding expansion 
of its judicial system, required a 
more liberal sentencing and parole 
policy toward those arrested and 
convicted of crimes. These 
developments, along with extensive 
use of plea bargaining, disparity of 
sentencing by judges, and rapid 
increase in the juvenile crime rate, 
caused a growing lack of 
confidence by the public in our 
criminal justice system. 

The seventies saw the public 
heavily support legislation relating 
to government in the sunshine, 
conflict of interest legislation and 
financial disclosure by public 
officials, yet many in the judicial 
system gave the appearance of 
being opposed to the public’s 
access to an open court system. This 
appearance was created by such 
actions as barring the public and 
press from certain judicial 
proceedings, the apparent 
opposition to financial disclosure 
by judges and the opposition by 
some judges to television cameras 
in the courtroom. 

Public opinion polls showed 
crime as one of the top issues in 
Florida and in the seventies, the 
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legislature responded to this public 
demand by enacting laws which in 
effect eliminated some of the 
discretion of the judiciary in the 
area of sentencing. Some of the 
legislation required the imposition 
of minimum jail time and other 
legislation such as F.S. §790.07 
provided that the sentence could 
not be suspended or deferred. 

The public’s demand for reform 
was evidenced in 1979 as Florida 
Senate Bill 83, relating to trafficking 
of marijuana or cocaine, was 
enacted in one of the shortest time 
periods known for such a major 
piece of legislation. This bill, which 
provided for mandatory minimum 
jail terms up to 15 years for certain 
drug offenses, became law within 
six days after the start of the 
legislative session. 

In the 1970's, a conflict was 
developing in our legal system 
between two constitutional 
provisions: freedom of the press 
and a defendant’s right to a fair trial. 
Some courts, in an attempt to 
guarantee a defendant the right toa 
fair trial, permitted closed 
proceedings resulting in court 
action by the news media against 
the judiciary. The public, in some 
cases because of incomplete news 
reporting, misconstrued the court 
action as an attempt by the court 
and the respective parties to 
bargain behind closed doors. 


Avo, in the decade of the 
seventies, various programs were 
enacted by the legislature that 
eventually increased the lack of 
confidence by the public in the 
entire judicial system. Many of 
these legislative provisions 
eventually became very unpopular 
in Florida, and even though in some 
cases they were opposed by the 
judiciary, the public unfairly placed 
the blame for these innovations 
upon the judicial system. One of 
these innovations was the 
enactment of F.S. $947.16, which 
provided that anyone sentenced to 
a term of five years or less, must 
be interviewed for parole within six 
months after the initial date of 
confinement, and also provided 
that anyone sentenced to five years 
up to life, must be interviewed 
within one year after confinement. 
Because of the limited space 


available in our prison system, 
defendants sentenced to as much as 
five years were paroled after six 
months, resulting in the judge’s 
original sentence being disre- 
garded. 

There were many other 
programs enacted in the 1970's that 
related to the conditions under 
which defendants were placed in 
our correctional institutions, and 
these included work release 
programs, furloughs, early release, 
gain time and intermediate 
sentencing under the provisions of 
F.S. §921.22. These were mostly 
unpopular and often times blamed 
upon the judiciary. When a prisoner 
sentenced to jail for murder 
returned home on a_ weekend 
furlough and killed the material 
witness in the case, and when 
convicted murderers were 
discovered on furloughs, stories of 
these incidents incensed the public. 

In the decade of the 1980’s, major 
changes in criminal justice will have 
to occur in order to regain the 
public’s trust in our court system. 
Alternatives to plea bargaining will 
need experimentation in order to 
alleviate the crowded court docket 
while still trying or punishing the 
defendant for his crime. Such 
innovations as three-person juries, 
neighborhood settlement programs 
in minor criminal cases and 
expansion of pretrial intervention 
may be more appealing to the 
public than the present plea 
bargaining system. 

In 1979, The Florida Bar 
expanded membership of all of its 
grievance committees to include a 
fair representation of laymen. 
This was a wise move by the legal 
profession in its continuing efforts 
to stop the erosion of confidence by 
the public in the legal profession. 
The Florida Bar has also been 
innovative in various other areas, 
including its program providing for 
restitution to clients who have been 
defrauded or improperly 
represented by their attorney. The 
court system should consider 
similar programs whereby the 
layman can plan an important part 
in the criminal justice system. The 
present feeling that the system 
operates only for the benefit of 
attorneys and defendants can only 
be changed when the layman 
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becomes a critical part of the 
system. 

There are those who say laymen 
presently play an important part by 
their role in the jury system, but this 
is not the case since I have never in 
my experience as a _ prosecutor 
heard criticism for bringing a 
defendant to trial and losing, while I 
have heard much criticism for 
accepting a plea to a lower offense, 
although the defendant received a 
long sentence of imprisonment. 

I am not convinced that plea 
bargaining is.a necessity, or that its 
abolition would cost the taxpayers 
of Florida hundreds of millions of 
extra tax dollars, or throw the entire 
system into complete chaos. There 
are areas in Florida where over a 
gradual period of time, plea 
bargaining in felony cases has been 
abolished without disrupting the 
catire court system. 

Because of the sheer number of 
hundreds of thousands of 
misdemeanor cases, I feel that in the 
eighties legislation will develop a 
better system of handling these 
cases, since the present system of 
justice in the hallways of our 
courthouses has not proven 
successful. Problems caused by the 
present system will increase. The 
appearance of wheeling and 
dealing in courthouse corridors has 
done much to mar the image of the 
state’s county court system. 

In the civil law area we have 
already used various alternatives to 
court action, such as_ binding 
arbitration, and now a hearing 
examiner system throughout 
Florida. For misdemeanors it may 
be necessary to enact a hearing 
examiner program as a substitute to 
our present system of judge and 
jury, especially in those cases in 
which we know from past 
experience, there is no probability 
that the defendant will be 
sentenced to jail. The present 
system of gathering all witnesses in 


some corner of a hallway to discuss 


the potential of a misdemeanor case 
moments before it is called up for 
trial, and then announcing either a 
dismissal, reduction or agreed upon 
penalty, certainly is not a solution 
acceptable to the public. 


I f punishment is to act as a 
deterrent to crime, there has to be 


sure and speedy certainty of 
punishment. In our present system, 
criminal appeals delay imprison- 
ment for years; even when final 
appellate review occurs, the entire 
appellate process may be restarted 
on some other legal point not 
originally raised. Although the 
original conviction of the defendant 
may have acted as a deterrent to 
others in the community, 
subsequent lengthy appellate 
process, with the defendant being 
out on bond, certainly defeats the 
original deterrent impact of the 
conviction. 


In the 1980's, either by judicial or 
legislative process, there will be 
changes in the appellate process 
either limiting the number of 
appeals or imposing strict time 
requirements. Presently, the 
appellate courts are being flooded 
with appeals collaterally attacking 
appellate decisions which upheld 
convictions. The eighties will see a 
diminution or cessation of these 
attacks. 


I believe that the entire appellate 
process will be thoroughly studied 
and reviewed by the top 
constitutional scholars in this 
nation. It is interesting to note that 
there is no mention in the United 
States Constitution of a 
constitutional right to an appeal. I 
believe such a right will be the 
subject of much legal thought, 
discussion, and debate with the end 
product being the taking of the 
initial steps to revamp the entire 
criminal appellate process. 


There has been a great disparity 
in Florida in sentencing, depending 
on the area of the state where the 
person is convicted. Imposition of 
minimum mandatory sentences 
was a preliminary reaction by the 
legislature against this disparity of 
sentencing by trial judges. 
Legislative enactments in this area 
will continue unless the judiciary 
itself seeks to correct this disparity 
voluntarily or through recommen- 
dations or proposals to the 
legislature. 


When a majority of the public 
loses confidence in this nation’s 
judicial system, then this country as 
we know it will cease to be. I 
believe that the 1980’s will see in 
Florida, and in the nation, a 


movement to once again bring the 
court system into conformity with 
the public’s expectations. Those 
expectations are specifically a 
forum where disputes can be 
resolved fairly and swiftly and with 
certainty and finality. If this occurs, 
then I predict that the public will 
once again begin to have 
confidence in the judicial system.o 
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Serious challenges face the 
criminal defense bar in the coming 
years. On all fronts—the public, the 
legislature and the courts—criminal 
defense lawyers find themselves in 
a pitched battle defending not only 
their clients but the integrity of the 
Constitution, and, indeed, their 
own integrity as well. 

Justifiably intolerant of the ever- 
increasing crime rate, the public 
outcry for swift and certain 
“justice” in criminal cases was 
translated in the 1970’s_ into 
legislative and judicial actions 
reflecting the apparent, though 
mistaken, belief that the solution to 
crime is punishment. 

In the legislature, prosecutors 
have been armed with tough new 
laws. Among these are statutes 
carrying minimum mandatory 
penalties for drug trafficking’ and 
certain offenses committed while in 
possession of a firearm;? reinstating 
the death penalty;® greatly 
expanding the class of prosecutable 
acts under a new sexual battery 
law;‘ and prohibiting bail on appeal 
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to previously convicted felons and 
convicted felons with other felony 
charges pending.® 

These and other tough criminal 
statutes reflect the certitude with 
which the war on crime is being 
waged. For defense lawyers, these 
laws (especially, minimum 
mandatory sentence provisions) 
mean diminished choices in 
resolving the individual case. 
Minimum mandatory penalties 
inherently reduce plea negotiating 
alternatives in cases where the 
prosecutor is unwilling to abandon 
the charge carrying the minimum 
penalty in favor of one which does 
not. In such cases, the ultimate 
disposition is removed from the 
court and placed in the hands of the 
prosecutor at least to the extent that 
the law exacts a minimum penalty. 

Minimum penalty laws represent 
an overly myoptic view of the 
problem of crime. There is a 
tendency on the part of lawmakers 
to view crime as a black and white 
problem: there is crime and there is 
punishment. However, the 
resulting law must be lived with, 
not by legislators who adopt it, but 
by the lawyers, prosecutors and 
judges who make up the judicial 
system. Regular participants in the 
judicial process know that crime is 
not a black and white, easily 
definable problem which would 
disappear if only the penalties were 
tough enough. 

In the years to come, the trend 
toward even tougher laws 
reflecting the punishment approach 
to solving crime is likely to 
continue. The impact of such laws 
on the profession is likely to be far 
greater than on the crime rate. 
Applied across the board to all who 
fit them factually, without regard to 
mitigating factors in the individual 
case, such laws will inevitably 
reduce the number of guilty pleas. 
In turn, the number of cases which 
actually proceed to trial will 
increase. Already overcrowded 
court dockets will become even 
more so. 


The reality is that a trial offers a 
defendant hope. Even if convicted 
there is hope in the appeal. At least a 
defendant can delay his 
incarceration and in delay there is 
hope. If jail time must be served, at 
least there should be hope that 
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something will happen to shorten it. 
The certainty which comes with 
minimum mandatory penalties 
offers no hope. 

Sadly, minimum penalty and 
other tough punishment laws also 
reduce the salutary impact of the 
plea bargaining process on the 
system as a whole. Somehow plea 
bargaining has come to acquire a 
bad name in the public eye. The 
truth is that plea bargaining is the 
key to the continued successful 
operation of the criminal justice 
system. No less an authority than 
Chief Justice Warren Burger has 
recognized this fact: 


Disposition of charges after plea discussions 
is not only an essential part of the process but 
a highly desirable part for many reasons. It 
leads to prompt and largely final disposition 
of most criminal cases; it avoids much of the 
corrosive impact of enforced idleness during 
pretrial confinement for those who are 
denied release pending trial; it protects the 
public from those accused persons who are 
prone to continue criminal conduct even 
while on pretrial release; and, by shortening 
the time between charge and disposition, it 
enhances whatever may be the rehabilitative 
prospects of the guilty when they are 
ultimately imprisoned.® 


The challenge to the criminal 
defense bar in the 1980's will be to 
resist legislative attempts to purify 
the dispensation of justice by laws 
such as these and to continue the 
struggle for a justice system which 
recognizes that crime is social and 
personal in origin and so in solution. 

The task will not be an easy one. 
For if the legislature reflects a 
public weary of crime so too do the 
courts. In an evolutionary process 
which began in the first third of the 
decade, the 1970’s have seen the 
emergence of a judicial attitude that 
so long as the evidence indicates the 
guilt of the accused, procedural 
infirmities in securing conviction 
will be tolerated. This attitude has 
filtered down through the system 
from the United States Supreme 
Court. It would be impossible 
within the confines of this article to 
fully analyze the Court’s decisions 
which prove this point. 
Nevertheless, one need only trace a 
few of the more _ prominent 
opinions to establish the trend. In 
the 1970’s it was the fourth 
amendment which took it most 
squarely on the chin. The clearest 
indication of what was to come 
came in a May 1973 dissenting 


opinion by Justice Powell in 
Schneckloth v. Bustamonte.’ 
Representing a minority view then 
shared only by Justices Burger and 
Rehnquist, Powell argued for the 
elimination of federal habeas 
corpus jurisdiction to review state 
court fourth amendment rulings on 
unreasonable search and seizure 
claims unless the defendant could 
show he was not given a “fair 
opportunity” to litigate the claim.® 


the broad nature 
of a developing attitude on the 
court that constitutional claims 
frustrate the ends of justice, Powell 
wrote, 

The trend in recent years has witnessed a 
proliferation of constitutional rights, “a vast 
expansion of the claims of error in criminal 
cases for which a resourceful defense lawyer 
can find a constitutional basis.® 

Three years later Justice Powell’s 
dissent in Schneckloth became the 
law of the land in Stone v. Powell,!® 
which effectively ended federal 
protection of fourth amendment 
rights. 

Other limitations on the scope of 
protection afforded by the 
exclusionary rule started to appear 
two years before Stone. In United 
States v. Calandra," Justice Powell 
authorized the majority opinion 
prohibiting use of the exclusionary 
rule by a grand jury witness who 
refused to answer questions on the 
ground that they were based on 
evidence obtained from an 
unlawful search and seizure. 


More recently, in Rakis v. 
Illinois,2 the Court, speaking 
through Justice Rehnquist, greatly 
reduced the scope of standing to 
assert the exclusionary rule by 
abandoning the “legitimately on the 
premises” criterion of Jones v. 
United States,“ in favor of the 
“legitimate expectation of privacy” 
doctrine adopted as a substantive 
fourth amendment test in Katz v. 
United States.'4 In Katz, the test was 
used to measure whether the 
intrusion was an_ unreasonable 
search and seizure. Now, under 
Rakis, it is merged into a holistic 
approach at once determinative of 
the issue itself and who may raise it. 
Thus, the passengers of the vehicle 
in Rakis had no legitimate 
expectation of privacy in the 
vehicle so as to challenge its search 
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by law enforcement officers who 
discovered evidence linking them 
to a robbery. 

Moreover, judicial intolerance 
for claims of procedural infirmity 
has taken root beyond the fourth 
amendment. In United States v. 
Agurs,'5 the Supreme Court went a 
long way toward undoing the 
principle laid down in the 1963 
decision of Brady v. Maryland,'® 
that a prosecutor violates fifth 
amendment due process when he 
suppresses evidence favorable to 
the accused upon request if that 
evidence is material either to guilt 
or punishment. In Agurs, the 
meaningful duty of the prosecutor 
to disclose was effectively limited 
to those cases where the defendant 
is able to specifically identify the 
favorable evidence in his request 
for disclosure. Unfortunately, 
defense lawyers rarely know what 
favorable evidence the state has in 
its files, making the specific request 
approach unrealistic and greatly 
reducing meaningfulness of 
Brady." 

There is no reason to believe that 
the 1980’s will bring anything but a 
continuation of this trend toward an 
“end justifies the means” attitude in 
criminal law. With the legislature 
handing prosecutors the power to 
effect this attitude and the courts 
becoming increasingly intolerant of 
constitutional claims unrelated to 
issues of guilt or innocence, the 
work of the defense lawyer must 
become increasingly difficult. 


However, the most difficult task 
facing the defense bar in the 
coming years is one shared by the 
entire legal profession. There is a 
greatly diminished public 
confidence in the legal profession as 
a whole. The criminal involvement 
of lawyers in the Watergate and 
other political corruption scandals 
has given a deserved black mark to 
the entire profession. Because of the 
high visability of the criminal 
lawyer, resurrection of the 
professional esteem of the bar as a 
whole rests substantially on our 
shoulders. Our conduct in diligently 
upholding the legal and ethical 
standards of the profession while 
vigorously representing our clients 
will play a key role in this effort in 
the coming years. Because it 


impugns the very integrity of our 
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business, the challenge of public 
confidence is, first and foremost, 
the major task we face in the 1980's. 


Fra. Stat. §893.135(1979). 

2 Fa. Stat. §775.087(2). The offenses for 
which the three calendar year minimum 
provided in the statute applies are murder, 
sexual battery, robbery, burglary, arson, 
aggravated assault, aggravated battery, 
kidnapping, escape, breaking and entering 
with intent to commit a felony, attempts 
law enforcement officer or firefighter while 
engaged in the lawful performance of his 
duties. 

3 Stat. §921.141(1972). 

4 Fra. Stat. §794.011(1975). 

5 Stat. §903.132(1976). 

6 Santobello v. New York, 92 S.Ct. 495 at 
498(1971). 

793 S.Ct. 2041, 2059 (1973). 

8 Id. at 2067. 

9 Id. at 2070. 

10 96 S.Ct. 3037(1976). 
11 94 S.Ct. 613(1974). 
12 439 U.S. 128(1979). 
13 362 U.S. 257(1960). 
14 389 U.S. 347(1967). 
15 497 U.S. 97(1976). 
16 373 U.S. 83(1963). 

17 See Russell, What Agurs did to Brady v. 

Maryland, 53 Fxa. B.J. 403 (June 1979). 


Environmental Law— 


Continued Evolution 
By Ross A. McVoy 


Ross A. McVoy 
is a_ partner in 
Madigan, Parker, 
Gatlin, Swedmark & 
Skelding, Tallahassee. 
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F ull-time environmental law 
practice is a recent development in 
The Florida Bar. This practice arose 
initially in the late 1950's with repeal 
of the Butler Act and passage of the 
first bulkhead and fill law. It was, 
however, legislation of the 1960's 


and early 1970's, 


known as 
“Conservation-'70’s,” that gave rise 
to a diverse group of lawyers 
identifiable as environmental law 
specialists. 

The Environmental Law 


Committee, formed in 1972, 
became a section of The Florida 
Bar in 1977. This speciality was also 
stimulated by federal statutory and 
case law developments, somewhat 
paralleling Florida’s experience, 
and the enactment of the 1974 
Administrative Procedure Act. 

What lies ahead in the 1980’s and 
how should the Bar prepare for that 
decade? This article will 
concentrate on Florida trends, but 
future federal developments will 
significantly affect state and local 
practices. Practice directions will 
result from changes in: (1) Florida’s 
institutional framework and the 
type of decision making involved; 
(2) new substantive issues in air, 
water and solid waste pollution 
control and land use; and (3) forces 
within the Bar external to this 
specialty. 

The reorganization and 
restructuring of state environ- 
mental agencies, begun in the 1970's 
to improve agency accessibility, 
will continue. The Florida Water 
Resources Act of 1972, the 
Environmental Reorganization Act 
of 1975 and the 1979 designation of 
the Department of Community 
Affairs as the state land planning 
agency established the Department 
of Environmental Regulation 
(DER), the Department of Natural 
Resources (Trustees, Internal 
Improvement Trust Fund) (DNR), 
Department of Community Affairs 
(DCA) and the regional water 
management districts (WMD) as 
the major state regulatory 
authorities. Regional planning 
councils and local governments, 
under the provisions of F.S. 
Chapter 163 and 380, are the 
remaining significant authorities. 

Primary reorganization and 
restructuring trends will involve 
DER regulatory powers and future 
state assumption of federal 
regulatory programs. Changes in 
DER’s authority may include: 
assumption of development of 
regional impact (DRI) review 
responsibility; delegation of 
pollution control authority beyond 
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that presently authorized under 
F.S. Chapter 403 to capable WMDs 
or local governments; water 
management district assumption of 
water quality assessments and DRI 
review responsibility; and a 
limitation of DER’s authority in 
state-owned land matters such as 
aquatic preserve management. The 
water management district’s tax 
base may be a significant factor in 
DER’s restructuring process, 
particularly if the legislature is 
unable to respond to DER’s budget 
request. 

The merits of future state 
assumption of federal regulatory 
programs, in anticipation of the 
1980 legislative session, has been 
considered by the Governor's 
Resource Management Task Force 
— Committee Six Discussion 
Paper, September 7, 1979, entitled 
“Delegation of Federal Environ- 
mental Regulatory Programs of 
Florida.” 

The streamlining of the 
permitting process will continue as 
Florida’s political leadership seeks 
desirable industrial growth in the 
1980’s. The 1979 Legislature 
considered a bill eliminating DRI 
review of projects where federal 
environmental impact statements 
were required. Joan M. Heggen, 
Secretary, Department of 
Community Affairs, has submitted 
for public comment an “Interest 
Group Survey About the DRI 
Process” seeking suggestions for 
improvement in the process. The 
Governor’s Task Force on 
Economic Policy has recom- 
mended establishment of a 
streamlined environmental 
permitting system, authorization of 
the appropriate economic 
development agency to assist 
industries in obtaining permits and 
licenses and periodic review of 
state rules and regulations to ensure 
usefulness and effectiveness. These 
recommendations follow passage 
of the 1979 Florida Industrial Siting 
Act, intended to allow developers 
of significant industrial, 
commercial, wholesale or retail 
business projects to seek all 
required state permits through a 
coordinated application and review 
process. Similarly, the United 
States Environmental Protection 
Agency is attempting to simplify 
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the federal permit process through 
its proposed “consolidated permit 
program.” 

There may be a significant shift in 
the type of environmental quality 
issues facing state agencies in the 
1980’s. An oversimplified example 
illustrates the point. In the late 
1960's and early 1970's opposition to 
a proposed dredging or filling 
project in the Florida Everglades 
might have been based on the 
recognized value of the ecosystem, 
the precedent set <nd perhaps 
aesthetic considerations. Agency 
focus was on environmental 
quality. In the 1980’s that quality 
may be measured in terms of the 
relative supply of competing 
resource needs. Thus, oil well 
drilling in the Everglades, 
potentially a public drinking water 
supply threat, raises the issue of 
energy resource requirements 
versus public drinking water supply 
needs. 


P redicting active practice areas is 
difficult due to the instability of this 
speciality. The following 
substantive law issues are suggested 
as active practice areas. 

Florida’s air pollution control 
laws and regulations will be 
significantly affected by national 
and state energy issues. 
Controversy will accompany any 
rule or law change. Historically, 
minor air pollution sources, such as 
dry cleaning establishments, may 
be affected by the recent federal 
Clean Air Act amendments, causing 
a real increase in business overhead. 
This impact may be lessened by the 
decision in Alabama Power 
Company v. Costle, (13 E.R.C. 
1225). Potential exists for the 
development of innovative 
litigation techniques in air pollution 
cases. 

Water quality rules, effective 
March 1, 1979, will continue to 
undergo change through voluntary 
revision and litigation. The 
Groundwater Task Force Report 
will probably be completed in the 
early 1980's. Nonpoint source 
pollution control programs should 
mature. The availability of water for 
agricultural, industrial and drinking 
purposes will be major issues, most 
notably in South Florida. Full 
impact of the Safe Drinking Water 


Act, particularly the “sole or 
principal drinking water source” 
designation of the Biscayne 
Aquifer, should be felt. Water 
resource disputes between local 
governments, the water manage- 
ment districts and private water 
companies should develop, 
resulting in further judicial 
interpretation of F.S. Chapter 373, 
the “Florida Water Resources Act 
of 1972.” 

Land use regulation will continue 
to evolve. The legislature may limit 
the scope of the DRI process. 
Institutional adjustments may occur 
in administration of the DRI law. 
The role of local government may 
depend on the success of the local 
government comprehensive 
planning program. The fate of the 
“Florida Coastal Management Act 
of 1978” will be legislatively 
decided. Acquisition of beachfront 
property for public use and access 
to public beaches should gain 
increasing recognition as Florida’s 
population continues to grow. The 
Governor and Cabinet have been 
reexamining present state-owned 
land management and use policies. 
Private use of state-owned land will 
be more expensive. Acquatic 
preserve rulemaking will be 
completed. Judicial litigation will 
be resolved; involving the state’s 
nontidal freshwater boundaries, 
tidal boundaries and the state- 
owned lands exemption in the 
Marketable Record Title Act. 
Florida’s environmental taking iaw, 
Chapter 78-85, Laws of Florida, 
will be judicially interpreted. 

Waste disposal regulations under 
the Federal Resource Conservation 
and Recovery Act and Florida’s 
Resource Recovery Management 
Act may have as great an impact in 
the 1980’s as the Clean Air and 
Water Acts of the 1970’s. Substantial 
controversy will surround full 
implementation of these acts. 

The Administrative Procedure 
Act will be the procedural format 
for many decisions of substantive 
air, water, solid waste and land 
use issues. At least two issues 
relevant to environmental law 
practice should be resolved: (1) 
judicial interpretation or legislative 
determination of the meaning of 
“substantial interests” under F.S. 
$120.57 as the term relates to 
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business competitors and 
environmental nonprofit organiza- 
tions (The significance of this issue 
may depend on the ultimate 
disposition of a recent circuit court 
case declaring F.S. §403.412 
unconstitutional, a statute 
frequently used by environmental 
organizations to avoid challenges to 
their legal standing to bring judicial 
or administrative actions—some 
agencies or government officials 
may try to revise the APA to limit 
delays resulting from affected 
interests exercising hearing rights 
under the statute.); and (2) the 
extent the Act may be made 
applicable to local government 
decisions. 

Blurring of the present distinction 
between “public” and “private” 
counsel may be a 1980's trend. 
Environmental groups may pool 
financial resources to employ legal 
representation for significant issues 
rather than rely on donated 
services. 

External changes in Bar practice 
patterns will affect the 
environmental law field. An 
increase in personal injury and 
consumer oriented environmental 
litigation is probable. The 
purported diminishing automobile 
/negligence practice will provide a 
source of skilled practitioners for 
this type of litigation. Attention will 
focus on this area from a growing 
public recognition of causal links 
between “environmental negli- 
gence” and personal injury and 
disease. Revelations involving 
Kepone, asbestos and the Love 
Canal are examples of this public 
awareness. 

Preparation for a 1980's practice 
will depend on firm size. Large 
firms will seek specialists in active 
areas for their main offices. 
Individuals with broader 
knowledge may be sought for 
branch offices. Smaller firms will 
seek individuals who are competent 
generalists by virtue of years of 
experience and practical exposure 
to diverse subject matter areas. 

Law schools will offer 
improved environmental law 
curriculum—few courses were 
available prior to the mid-1970’s. 
While it is doubtful environmental 
law will become a required subject, 
it may become a desirable elective. 
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Continuing education after law 
school will be essential to a 
successful practice. 

The environmental law field has 
expanded tremendously in the last 
ten years. It is no longer possible to 
read all the available material. 
Counsel must be selective. The 
following possibilities are 
suggested: (1) subscribe to 
recognized periodicals and 
reference works in a specific field 
of interest; (2) attend educational 
seminars of the Environmental Law 
Section, The Florida Bar, and 
obtain available published 
materials; (3) subscribe to the 
Florida Administrative Weekly; (4) 
place your name on mailing lists for 
such materials as minutes of the 
Environmental Regulation 
Commission, technical publications 
of the water management districts, 
agendas of the Department of 
Natural Resources (Trustees, 
Internal Improvement Trust Fund) 
and Corps of Engineers 
“greensheet” notices for projects in 
your geographical area of practice; 
(5) subscribe to publications of 
major nonprofit environmental 
organizations such as_ Florida 
Audubon Society’s Florida 
Naturalist; and (6) discuss with 
appropriate administrators any 
agency position on current issues. 

Environmental law. will be a 
rapid growth practice in the 1980's. 
Substantive and procedural law 
will continue to evolve. More 
decisions will involve competing 
resource needs. Constant study will 
be essential to competently 


represent future environmental 
clients. 
Trends in 


Domestic Law 
By Leon Whitehurst, Jr. 
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I n order to envision the future, it 
is often beneficial to reflect on the 
past. 

The advent of no-fault divorce in 
Florida has resulted in a lessening of 
the initial psychological impact that 
fault divorce had on the parties. 
However, while no-fault has 
streamlined the dissolution process 
by reducing the issues primarily to 
that of dividing assets, it has failed 
to mitigate the long-range 
emotional trauma that accompanies 
the disassembling of a marriage. 

Whether we look forward or 
back, the death of a marriage once 
based on an intense love affair will 
always be a heart-rending 
experience, no matter what the 
legal format used to uncouple the 
union. The emoticnal atmosphere 
surrounding a marital break-up will 
always swing like a pendulum from 
hate and bitterness to remorse and 
hope of reconciliation. This 
inherent dichotomy often gives rise 
to inflammatory situations, which is 
the reason many attorneys and 
judges shun the legal arena where 
the disassembling process takes 
place. 

One of the primary causes of 
divorce is the lack of an initial 
commitment, on the part of both 
parties, to cement the marriage 
vows into a lasting relationship. 
During the past 10 years, more and 
more people have entered the state 
of matrimony relying on _ the 
defeatist attitude, “If it doesn’t 
work, we can always get a divorce,” 
It is generally the couples with such 
tentative commitments who later 
find themselves in the domestic 
courts. 

A further contributing factor that 
has emerged in the past decade is 
the skyrocketing number of two- 
paycheck families. Spiraling 
inflation, with no abatement in 
sight, has forced both the husband 
and wife to join the work force in 
order to sustain the financial needs 
of the family. The fact that both 
spouses dedicate themselves to 
commitments outside the home can 
further erode the family unit. 
Unless there is a fixed 
determination by both parties to 
compensate by enriching the 
quality of time that is available. 


These attitudes and economic 
factors will continue to serve as the 


| > 

| 


predominant catalysts of marital 
breakups of all but the most 
committed marriages. Family 
cases—those involving dissolutions, 
custody, visitation, support, 
alimony and adoption—constitute 
about half of the total civil filings 
and dispositions in all circuits in 
Florida. As the state’s citizens look 
toward the judiciary and the legal 
profession to resolve their domestic 
problems, the court system will 
continue to experience heavy 
family caseloads and lawyers will 
continue to handle more and more 
of such cases. 

Against this background, I 
foresee the following trends and 
outgrowths in the field of domestic 
law: 

There will be more frequent use 
of antenuptial agreements, in first 
as well as second marriages, drafted 
by skilled attorneys specializing in 
family law. Such instruments will 
compel the parties to reflect soberly 
on the practicalities of marriage and 
the depth of commitment required 
for a marriage to succeed. No 
longer can matrimonial candidates 
tacitly accept the “happily ever 
after” myth. The partnership 
approach, dictated by legislative 
enactments and judicial decisions, 
must be taken into account by the 
premarital contract while the 
marriage is in the creative stage. 


will enact more 
definitive guidelines to eliminate 
the obvious disparities among final 
judgments of dissolution, which 
discrepancies result the 
interposition of the philosophies of 
the presiding judge rather than the 
application of law. Hopefully, such 
guidelines will eliminate the last 
vestiges of judge shopping and will 
permit attorneys more accurately to 
advise clients of their rights and to 
predict the final outcome of 
domestic litigation. I believe this in 
turn will afford attorneys more 
latitude in working directly with 
clients to effect fairer and more 
realistic settlements, accordingly 
reducing judicial involvement and 
the expense of protracted litigation. 
By the same token, attorneys, as 
well as the courts, will continue 
undergoing an attitude change by 
adopting a more nonadversary 
approach to family matters. 
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A growing problem is the number 
of teenage marriages, a very high 
percentage of which end in divorce. 
After divorce, there are continuing 
emotional, financial and_ social 
problems, and the courts have a 
compelling interest in ensuring that 
the taxpayers do not have to 
support the children of teenage 
marriages and subsequent divorces. 
One preventive measure for this 
problem could be the requirement 
that minors desiring to marry obtain 
parental consent, or consent of the 
court, and, if the court deems it 
necessary, premarital counseling. 

There will be a_ greater 
recognition of nonmonetary 
contributions, particularly 
homemaking, in the settlement of 
the parties’ rights, as well as more 
emphasis on the length of the 
marriage. More definitive 
guidelines for the awarding of 
alimony will narrow the discretion 
of the courts, paving the road for 
more uniform judgments. 
Maximum and minimum _per- 
centage ranges will be utilized, 
much the same as guidelines are 
now used in sentencing criminal 
cases. 


There will be a continual trend 
toward minimizing the importance 
of marital misconduct as it applies 
to the distribution of property 
rights acquired during the marriage 
and to the awarding of alimony. 

As men continue to see 
themselves as willing and able to be 
primarily or equally responsible for 
their children, child custody 
decisions will more and more 
abandon the “tender years” 
doctrine as a primary factor 
favoring the award of children to 
the mother. However, while there 
has been some support of joint 
custody of children, in actual 
practice it will not enjoy continued 
and increased support. In the 
domestic situation, as in any 
multiparty relationship, there must 
be one primary decision maker, 
rather than two, in order for the 
relationship to succeed. Joint 
custodial arrangements would be 
pragmatic only in a_ utopian 
atmosphere where both parents 
worked harmoniously together 
with singular dedication to 
promoting only the welfare of the 
child. 


In the next decade, continued 
tightening of the family budget and 
concurrent climbing of divorce 
rates will result in the public’s 
demanding lower fees and costs for 
domestic legal services. Accord- 
ingly, I predict that the legislature 
will simplify the dissolution of 
short-term marriages (less than two 
years), where the union is not 
complicated by children and/or the 
commingling of substantial assets. 
We may see the establishment of a 
simple dissolution application, 
executed by both parties under oath 
and filed with the clerk of court, 
that results in issuance of an 
automatic final judgment if neither 
party has sought to revoke the 
application after an appropriate 
waiting period. 


Becainse of the propensity of the 
courts to restrict rather than to 
expand the field of domestic law in 
order to reduce attendant time 
required for judicial settlements, 
“Marvin-type”’ litigation will 
eventually be outlawed by 
legislative proclamation. 

In a further effort to reduce court 
caseloads, I predict the institution 
of automatic alimony and child 
support adjustments as a guard 
against inflation. Such provisions 
will be incorporated into the law 
and hence into final judgments, 
thereby eliminating the necessity 
for periodic reappearances of the 
parties in court. Similarly, final 
judgments will provide for 
graduated support payments to 
allow for a child’s advancing age. 

A trend I fear most is the adoption 
of nonjudicial forums for the 
resolution of domestic cases, 
perhaps of the administrator type, 
which would deprive the parties of 
the due process now afforded. Such 
a system could give rise to domestic 
cases foundering in a sea of 
conflicting professional opinions 
of experts and semi-experts from 
all fields of human behavior. The 
cost of such a system could become 
staggering and, for the practi- 
tioners, it could spell frustration as 
they search for justice without a 
legal chart. 


Rather, what I envision are 


family sections of the circuit courts, 
manned by judges who would 
select such sections out of a desire to 
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serve, rather than as a result of 
being arbitrarily rotated into them 
without regard for expertise or 
desire. 

The family unit in America is a 
bedrock of our democratic society 
and will continue to be so in the 
foreseeable future. Without 
question, our very survival as a 
democratic nation hinges on the 
rights of the parties to this unit 
being uniformly protected and 
applied. Therefore, irrespective of 
the eventual format adopted or the 
evolution of attitudes concerning 
the handling of domestic cases, it is 
certain that the 1980's will be a time 
to implement, modify, refine and 
update the rules of civil procedure 
in family law. o 
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P olitical might will join with legal 
rights during the coming decade to 
make the concerted voices of the 
American worker heard. The 
consensus is that in both the private 
and public sector labor law arenas, 
in addition to handling an ever 
expanding number of legal disputes 
concerning employment practices, 
the labor practitioner will also be 
called upon in the political arena. 
The next decade will also likely 
see the Equal Employment 
Opportunities Commission attain a 
level of efficiency heretofore 
lacking. Thus, a labor practitioner 
also will be facing a number of 
social issues to be resolved in the 


context of the employment 
relationship. 

For a more detailed examination 
of the various aspects of the field of 
labor and employment relations 
law in the next decade, Charles 
Deal, regional attorney for the 
NLRB Region 12 Office; Leonard 
Carson, chairman of the Florida 
Public Employees Relations 
Commission; and Irving M. Miller, 
regional attorney for the Miami 
district office of the EEOC, have 
offered their views on the coming 
years. o 
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A, of August 31, 1979, four years 
and eight months after Florida’s 
public sector collective bargaining 
law' became effective, more than 
52 percent of the total number of 
public employees in the state are 
represented in 446 certified 
bargaining units. Of these 252,510 
employees, 82,103 are employed by 
district school boards. Instructional 
employees are organized in all but 
one of the state’s 67 school districts. 

However, the rate of organiza- 
tional activity has been slowing 
considerably since July 1, 1976. 
While 59 percent of the total, or 
148,531 employees, became 
members of certified bargaining 
units during the first one and one- 
half years of the law’s operation, it 
took more than three years for the 
remaining 41 percent to become 


organized. This slowing rate in 
organizational activity is expected 
to continue as the filing level of 
petitions to revoke certification 
increases. 

But, the reduced level of 
organizational activity does not 
translate into a reduced level of 
legal activity. To the contrary, as 
the parties have gained experience 
in dealing with their bargaining 
units, they have increasingly sought 
adjustments by unit clarification, 
amendment to certification, and 
managerial/confidential designa- 
tion. Also, unfair labor practice 
cases will continue to increase 
proportionate to representation 
cases. As collective bargaining 
activities enter the second, third, 
and fourth generation, novel 
questions of law will arise, further 
increasing the number of unfair 
labor practice cases and petitions 
for declaratory statement. 

As public sector bargaining in 
Florida continues to mature, the 
novelty and expectations of a new 
law will come face to face with 
political reality. Confronted with a 
law which places ultimate control 
of the appropriations process in the 
hands of elected officials, and a 
reduced level of governmental 
expenditure in response to taxpayer 
demand, public sector unions will 
increase their interest in political 
action as an alternative or adjunct to 
standard collective bargaining 
techniques. Although the major 
statutory revisions of 1977 and 1979 
were directed primarily toward 
making PERC effective, future 
lobbying efforts will be directed 
toward substantive aspects of the 
law which strengthen or weaken 
either labor or management. Both 
sides of the table will master the 
bureaucratic system, and executive 
lobbying will increase in both 
quality and quantity. The demand 
for the lawyer as lobbyist or 
consultant on proposed legislation 
will increase accordingly. 


PERC’s staff attorneys were 
established as hearing officers by 
1979 legislation. It is anticipated 
that PERC hearing officers will 
eventually become administrative 
law judges with final order 


authority. Consequently, success at 
the trial level will assume a new 
importance—greatly increasing the 
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need for legal, rather than lay, 
representation. 

While the volume of case 
dispositions by PERC has increased 
substantially, the rate of appeals to 
the district courts of appeal has 
remained constant at approxi- 
mately 8 percent. The increased 
respect for PERC decisions by the 
judicial branch, which is evidenced 
by the present high rate of 
affirmance, will eventually result in 
PERC becoming the “court of last 
resort” for most public sector 
questions. 

Finally, while rule making by 
PERC has in the past been 
primarily procedural, it is expected 
that substantive and interpretive 
rule-making requests, prepared by 
knowledgeable public sector labor 
lawyers, will increase. a 


Start. ch. 447, part II. 


NLRB Outlook 
for 1980’s 


By Charles Deal 


Charles E. Deal, 
Tampa, is regional 
attorney for the 
National Labor Re- 
lations Board. In 
1961 Deal received 
his B.A. degree in 
philosophy at 
American  Univer- 
sity in Washington 
and in 1964 gradu- 
ated from Emory 
University Law 
School. He began 
his NLRB career as an attorney in the 
Memphis regional office. In 1967, he 
resigned to enter private practice in Ft. 
Smith, Arkansas, and in 1970 returned to the 
NLBB as a trial attorney in the Division of 
Litigation, District Court Branch, in 
Washington, D.C. He transferred to the 
Tampa office in 1972 when he was 
appointed to a supervisory attorney position. 


Dine coming decade is likely to 
test whether or not the amended 
National Labor Relations Act will 
remain the most significant and 
relevant statutory scheme in the 
adjustment and resoluticn of the 
nation’s labor and _ industrial 


disputes. This assessment, coming 
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as it does in the face of the Board’s 
ever rising national caseload, may 
strike many labor law practitioners 
as glib or even mistaken. However, 
there can be no question that many 
Florida labor attorneys have seen a 
steady decline in Board work, while 
experiencing a sustaining growth in 
the boon fields of EEOC, ERISA, 
Title VII, PERC, OSHA and 
CWPS. Indeed, parochially 
speaking, this assessment is borne 
out by a notable but very little 
appreciated fact: not only has the 
number of case filings in both the 
unfair labor practice and 
representation area failed to keep 
abreast of -Florida’s population 
growth but in absolute terms may 
be said to have actually declined.’ It 
is apparent that in the 1980’s the 
social as well as economic goals of 
labor organizations will in- 
creasingly be pursued in the 
political and legislative arenas 
rather than in collective bargaining. 
The “industrial strife” engendered 
by these disputes will lie beyond 
either the power of the NLRB, or 
the collective bargaining process to 
regulate. In this latter respect, large 
national unions with established 
collective bargaining relationships 
in stable industries have long since 
abandoned the traditional “MORE” 
for its members which is said to 
have summarized the traditional 
teleology of the early labor 
movement, in favor of an outlook 
that stresses and supports broad 
economic and social issues 
affecting employees. It is likely, 
however, that the coming decade 
will see labor organizations willing 
to use the strike weapon and not 
merely their political and economic 
power to advance these concerns.® 
Likewise, it is probable that 
continued high inflation or a severe 
economic downturn in the 
economy could force Congress and 
the administration to jettison its 
“voluntary” wage and price 
“guidelines” in favor of the 
establishment of a mandatory 
program that would seriously 
restrict the right of employers and 
labor organizations to engage in 
collective bargaining—the very 
purpose which the NLRA, 
according to its preamble was 
enacted to “encourage.” 

This is not to say, however, that 
the Board will wither away, or that 


the direction of the Board’s 
decisional law in the 1980’s will be 
without any consequence. The 
§(9a) procedures of the Board will 
continue to be the fastest, surest and 
most commonly accepted method 
for a labor organization to obtain 
representation of any employer's 
employees. In a like manner, the 
unfair labor practice charge under 
§8 will continue to provide an 
effective mechanism for a party to 
administratively call into question 
another party’s “labor practices,” 
although individual employees as 
opposed to employers and labor 
organizations will make up an 
increasingly larger share of 
“charging parties.”4 Even at this late 
date, §7 rights of employees are still 
being discovered or unearthed 
(Weingarten was approved by the 
Supreme Court in 1975); and, in my 
opinion, the language of §7 is 
sufficiently indeterminable to allow 
the Board to define and protect 
employees rights in whatever 
factual setting they may in the 
future arise. 

In my view, however, the most 
significant change in the next 
decade that the Board will make in 
respect to decisional case law will 
be in the area of remedial 
provisions for respondents found to 
have violated the Act. thus, in a 
recent J.P. Stevens case, the Board 
ordered respondent Stevens to 
make the union whole 


for all reasonable and necessary organization 
costs and expenses sustained . . . [during the 
Union’s organizing effort] including, but not 
limited to “salaries, travel expenses, 
subsistence, materials, rents, cost of printing 
and postage fees. . .”> 


It can easily be seen that such a 
remedy will entail a_ sizable 
monetary award and make it 
somewhat less attractive for a 
respondent to pursue a strategy of 
noncompliance with the Act. 
However, the general counsel’s and 
Board’s concern for devising more 
effective means of remedying 
unfair labor practices will not only 
be limited to monetary penalties, 
but will embrace a wide variety of 
affirmative action orders designed 
to ensure future compliance with 
the Act.® 

Turning to the more temporal 
subject of how labor law specialists 
can serve their clientele efficiently 
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now and in the 1980’s, I would like 
to make the following observation. 
The practice is, of course, highly 
specialized—requiring not only the 
most current, updated knowledge 
of the substantive law, but even 
more importantly, a _ precise, 
technical knowledge of how a 
Board regional office operates on a 
day-to-day basis. This “procedural” 
knowledge cannot be learned by 
taking an administrative law course 
in law school, and I often think that 
some labor law practitioners do not 
realize that almost all administra- 
tive agencies, and in particular an 
NLRB regional office, functions 
under a well defined, detailed set of 
operating instructions that are 
easily accessible to the labor bar 
and, for that matter, to the public. I 
am referring, of course, to the Rules 
and Regulations, Statements of 
Procedure, and case _ handling 
manuals.’ It has been my 
experience that attorneys who 
familiarize themselves with these 
Agency bibles and _ judiciously 
resort to their use are in a much 
better position to represent their 
clients. I believe it would well repay 


a labor law firm either to employ. 


attorneys who have worked for the 
Agency and are familiar with the 
administrative procedures, or 
conduct training sessions for their 
new attorneys to acquaint them 
with these procedures. 


In sum, the end of the 1980’s will 
find that there will still be an NLRB. 
This Board will function in much 
the same manner as now; handling 
more cases, with more people, filed 
by more individual charging 
parties. A typical trial before an 
administrative law judge in 1989 is 
likely to involve the issue of 
whether or not a_ respondent 
employer has discharged one of its 
employees for union activities. 
There will be allegations of 
interrogation, surveillance, etc. The 
trial will last two to three days and 
some time after the closing of the 
hearing the law judge will issue a 
decision. The Agency will win and 
the case will be appealed to the 
Board, which, after another 
appropriate time, will sustain the 
law judge. The respondent 
employer will comply with the 
Board’s decision but the 
discriminatee will have already 
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found other employment and, 
while receiving back pay, will 
decline reinstatement. A notice to 
employees will be posted and the 
case closed. If all this kindles a sense 
of deja vu—it will be. o 


! It need hardly be said that the opinions 
and views expressed by the author in this 
summary are purely personal and do not 
represent the views of the Board or its 
general counsel, nor should anything said be 
taken as approval or disapproval of any 
trends commented upon. 

2 From the period of 1960 to fiscal 1969, 
Florida (including the 12 panhandle 
counties) had a total unfair labor practice 
intake of 9,395 cases and 3,142 
representation cases. From 1970 to fiscal 
1978, a total of 8,888 unfair labor practice 
cases and 2,565 representation cases were 
filed in Florida. ANNUAL REPORTS OF THE 
NATIONAL LaBoR RELATIONS Boarp 1960-78. 
During this same period, the population of 
Florida grew from 4.951,560 to 8,966,395 — 
or over 100 percent. Fiorina STATISTICAL 
AssTrRACT, 1978. 

3Last year’s action of the United 
Automobile Workers Union in calling upon 
its members to stop work for approximately 
six minutes in order to sign petitions 
protesting the energy proposals of the Carter 
Administration seems to be the type of quasi- 
industrial or “political” strife that will 
increasingly burden or “interfere with the 
normal flow of commerce” in coming 
decades. One can only wonder whether or 
not the amended NLRA has, or will have, 
anything to say about such non-traditional 
industrial work stoppages. 

4While the Board’s Annual Reports 
provide no statistics as to whether a charge is 
filed by an individual or another party, it is 
common knowledge that most charges 
alleging a violation of §8(b) of the Act 
(excepting priority charges—i.e., “CB” 
charges) are filed by individuals against 
labor organizations. In Region 12 from 1960- 
70 “CB” charges contributed approximately 
9 percent of the total number of charges 
filed, whereas from 1970-78 these charges 
are running approximately 13 percent of the 
charges filed. 

5 J. P. Stevens Co., Inc., 244 NLRB No. 82. 

® Section 10(c) of the Act provides the 
Board with the power to issue cease and 
desist orders as well as orders that require a 
respondent to “...take such affirmative 
action...as will effectuate the policies of [the] 
Act.” In a recent Florida Steel case the 
Board, inter alia, ordered respondent 
Florida Steel to afford at least two union 
representatives reasonable access to any of 
respondent's plants to deliver a 30-minute 
speech to employees on working time should 
the Board within a two-year period schedule 
an election at any of these plants: Florida 
Steel Corporation, 244 NLRB No. 61. See, 
also Union de Tronquista de Puerto Rico, 
Local 901, 210 NLRB 1040, where the Board 
ordered a repeat violator to pay litigation 
expenses if the respondent union sought 
judicial review of the Board’s order. 


7 These publications may be purchased 
from the U.S. Government Printing Office, 
Superintendent of Documents, Washington, 
D.C. 20402. 


EEOC Outlook 
for 1980’s 


By Irving M. Miller 


Irving M. Miller 
is currently regional 
attorney for 
Equal Employment 
Opportunity Com- 
mission in Miami. 
He has held the 
senior trial attorney 
position for the 
EEOC in San Fran- 
cisco, California and 
Denver, Colorado. 

He has been a 


lecturer at the Golden Gate University 
School of Law in San Francisco and associate 
professor of law at the Wayne State 
University Law School in Detroit, Michigan. 


T he 1980's will bring the fruition 
of a variety of jurisdictional re- 
alignments and procedural 
innovations which were undertaken 
by the Equal Employment 
Opportunity Commission in the last 
several years. As the next decade 
approaches, those who have 
dealings with the Commission, 
whether as charging parties, as 
respondents, or as members of the 
Bar representing these groups, can 
look forward to an agency with 
broad jurisdiction; streamlined, 
rational procedures; and a keen 
sensitivity to the needs of victims of 
discrimination, the constraints 
under which the employer 
operates, the the unique challenges 
and limitations that characterize the 
practice of employment discrim- 
ination law. 

Through various phases of a 
jurisdictional reorganization which 
took place during 1979, the 
Comniission acquired jurisdiction 
over charges of discrimination 
which had previously been the 
bailiwicks of other federal 
agencies. Enforcement of the Age 
Discrimination in Employment Act 
and the Equal Pay Act were taken 
over from the Department of Labor 
in July 1979. Discrimination in 
federal employment, previously 
within the purview of the Civil 
Service Commission, was brought 
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within the jurisdiction of the Equal 
Employment Opportunity 
Commission in January 1979. This 
included the traditional Title VII 
bases of discrimination (race, color, 
religion, sex, and national origin), as 
well as discrimination in federal 
employment based upon age and 
handicap. 

The effect of this jurisdictional 
expansion by the Commission is to 
consolidate enforcement of laws 
prohibiting employment dis- 
crimination based upon immutable 
characteristics within the purview 
of one agency; an agency with the 
sensitivity and the vigor to meet its 
challenge. 

One of the highlights of the 
reorganization which the 
Commission underwent in the 
beginning of 1979 was consolida- 
tion of litigation and compliance 
functions in the Commission’s 
district offices. Evidence acquired 
in the course of investigation of 
charges is now acquired with an eye 
to potential litigation. Viable 
litigation vehicles are identified at 
all stages in the investigation and 
compliance processes, and the 
investigation of such charges 
becomes a cooperative effort of 
EOSs and attorneys who, each 
drawing upon their own special 
knowledge and skills, strive to 
develop an evidentiary package 
that will successfully withstand the 
test of litigation and will provide 
the basis for the broadest possible 
relief to victims of employment 
discrimination. 

Settlement procedures, prior to a 
Commission determination of 
cause to believe discrimination has 
occurred, cast the Commission in a 
different role: that of facilitor rather 
than advocate of nonadversarial 
settlements of charges of 
discrimination. These new 
procedures give the parties an 
opportunity for rapid, amicable 
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resolution of charges. 

The Commisssion now places 
a high priority on “impact” 
litigation in which a single lawsuit 
can be used as a vehicle for 
plantwide or companywide 
vindication of both individual 
interests and the general public 
interest in freedom from 
employment discrimination. It is 
anticipated that Commission- 
initiated systemic litigation, based 
upon statistical evidence validated 
by investigation, will play an 
integral part in the Commission’s 
“impact” litigation program. 

The 1980’s will be a decade of 
close and fruitful cooperation 
between the Commission and 
Florida’s various Fair Employment 
Practices (FEP) agencies. Toward 
this goal the Commission has 
instituted a rational system of 
worksharing based upon the 
respective charge processing 
capabilities of the FEP agencies 
and the Commission’s district 
office; a funding formula adjusted 
to provide equity, to incorporate 
bonuses and penalties for 
performance, and to avoid 
competition over charges; and a 
system of providing training and 
technical assistance to FEP 
agencies. 

In sensitivity to the needs of the 
private bar, the Commission has 
established an Area Bar Center 
(ABAR) program. By providing 
technical assistance to private 
attorneys who request consultation 
in specific cases, establishing an up- 
to-date resource service which 
includes a brief and pleading bank, 
training lawyers in recent 
developments in employment 
discrimnation law, and improving 
the attorney referral system, the 
Commission hopes to expand the 
vital role played by the private bar 
in enforcing the mandate for equal 
employment opportunity. 

As the next decade approaches, 
the Commission is prepared to 
meet the challenges posed by a 
world in which access to 
employment is still too often 
irrationally tied to immutable 
characteristics, with the courage 
and compassion which will enable 
it to significantly contribute to the 
national effort to make equal 
employn:ent opportunity a reality. o 


Medical Malpractice, 
Personal Injury, 
Products Liability 
Law (a Plaintiff 
Attorney’s View) 


By Edwin C. Ratiner 


Edwin C. Ratiner 
is senior partner of 
Ratiner & Glinn, 
P.A., Miami, prac- 
ticing trial practice 
involving personal 
injury and wrongful 
death. He graduated 
cum laude from the 
University of Miami 
School of Law in 
1961 and served as 
assistant state at- 
torney in 1962-63 
and has been in private practice since 1964. 
He has published in the areas of criminal 
procedure and sovereign immunity. While 
attending the University of Miami, he wasa 
member of the Law Review and Wig and 
Robe Honor Society. He is a member of the 
American Trial Lawyers Association and the 
Academy of Florida Trial Lawyers. 


I. is always painful to go on 
record with a forecast of things to 
come. Especially in print! 
However, the art of fortune telling 
is traditionally part and parcel of 
every trial attorney’s practice. After 
all, who among us has ever failed to 
give a confident response when a 
client voices the immortal question, 
“What do you think the case is 
worth?” 

So, with a little hedging and a 
whole lot of optimism, let’s see 
what the eighties will look like. To 
secure a reasonable baseline for our 
projections, it is useful to consider 
the past 10 years. It may be 
appropriate to refer to this period as 
the “Sellout Seventies,” thus 
describing the wholesale surrender 
of basic constitutional rights 
previously enjoyed by the people of 
Florida. 

Article I, §21 of the Florida 
Constitution provides the 
foundation for the raison d’etre of 
every trial lawyer: 

The courts shall be open to every person for 


redress of any injury, and justice shall be 
administered without sale, denial, or delay. 


Unfortunately, the courts are no 
longer open “to every person for 
redress of any injury” and justice is 
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not always administered without 
delay. These cornerstone rights 
have been and will continue to be 
eroded during the next decade. 

Artificial barriers and defenses 
have been created during the 
seventies by heavily lobbyed 
legislation, generously funded by 
insurance carriers, medical 
associations, insurance agents and 
other related special interests. As a 
result, the courthouse doors have 
been virtually closed to all but the 
most severely injured automobile 
accident victims under the aegis of 
the Florida “No Fault” reform act. 

While the legislators in 
Tallahassee were busy making the 
world safe for automobile 
insurance carriers, they somehow 
found enough time to solve the 
impending medical “crisis’— 
brought on by images of a massive 
exodus of poverty stricken doctors 
from the State of Florida—and, 
while not closing the courthouse 
doors on medical malpractice 
claimants, made the trip to the 
courthouse much more costly. 

As a result of such legislative 
largess toward insurers, the 
majority of automobile accident 
victims became effectively 
precluded from access to the 
courts. Victims of what appears to 
be an increasing amount of medical 
negligence will be compelled to 
trod a costly, time consuming, and 
essentially meaningless mediation 
procedure as a _ punitive, 
discriminatory and constitutionally 
questionable key to the courthouse 
door. 


In the field of medical 
malpractice, I anticipate an 
increasing unwillingness on the part 
of the Florida judiciary during the 
eighties to endure the Medical 
Mediation Act. In many cases, trial 
judges are already openly 
antagonistic to the concept of an 
elite group enjoying special 
privileges as defendants. You can 
expect to see a number of suits 
being filed, directly challenging the 
constitutionality of the Medical 
Mediation Act, pointing to the 
accumulation of embarrassing 
amounts of premium dollars by the 
medical insurance funds, 
(F.M.M.J.U.A., etc.) coupled with 
disproportionately small loss 
experiences, as evidence of the 


“passing of the crisis.” I anticipate 
eventual judicial determinations 
that the “crisis” has passed, 
rendering this Act clearly abhorrent 
to the Florida Constitution. 

During the 1970’s, Florida 
adopted the “strict liability” 
concept of the Restatement of Torts 
as announced by West ov. 
Caterpiller Tractor.' In Tallahassee, 
representatives of organized 
manufacturing interests, mobilized 
in an attempt to secure some 
offsetting statutory defenses for the 
protection of the manufacturer of 
the defective product. During the 
past several sessions of the 
legislature, through the efforts of 
The Florida Bar, LAWPAC and the 
Academy of Florida Trial Lawyers, 
“state of the art” defenses were 
narrowly averted. However, as 
product liability law continues to 
expand during the coming decade, 
injuries to Nader-educated 
consumers can be expected to be 
met with increased attempts to 
legislatively limit product liability 
actions. 


A ssuming that the vested 
interests—the manufacturers, the 
retailers, the insurance carriers— 
remain capable of exerting the 
same grinding pressure upon the 
legislature as has been successfully 
employed in the past, I expect to see 
a manufacturing “crisis” discovered 
requiring the passage of legislation 
further inhibiting the right of 
injured Floridians to secure redress 
for their wounds caused by poorly 
designed and shoddily manu- 
factured products being sold by a 
cost conscious and politically vocal 
segment of Florida business. Given 
this obvious trend, is the plaintiffs’ 
trial attorney becoming an 
endangered species? Perhaps for 
the unimaginative practitioner who 
cannot adapt to a changing world, 
this may prove true! 


Upon closer examination, the 
more sophisticated and aggressive 
trial attorney will recognize the fact 
that the narrowing of the traditional 
personal injury practice happy 
hunting grounds (where life was 
easy and the legal issues no more 
complex than “What color was the 
light when the defendant entered 
the intersection?”) will compel his 
entry into more refined, 


challenging and infinitely more 
satisfying areas of personal injury 
law. 

A mounting tide of consumerism, 
contributing to the creation of a 
mass of media-educated, more 
sophisticated, “fed up” consumers, 
will provide the 1980 trial lawyer 
with ample clientele. 

The next 10 years will see a 
stream of cases, expanding the 
“strict liability’’ concept. 
Manufacturers and vendors will be 
taken to task for even the 
manufacture and distribution of 
raw materials which, during the 
subsequent fabrication process, 
expose workers to substantial risk 
of injury, ranging from 
emphysema, and lung cancer in the 
asbestosis, fiber glass, and 
aluminosis cases, right through 
simple poisonings and deaths 
caused by inadequately tested yet 
universally applied chemicals, such 
as found in the insecticide cases and 
PVC cases.? 

The 1980's will bring a greater 
degree of reality to the field of 
hospital liability. Traditionally, 
hospitals in Florida have indulged 
themselves in the fiction that the 
hospital institution is merely a 
building where assortments of 
medically trained “independent 
contractors” ply their skills, 
rendering the hospital admini- 
stration free from any affirmative 
duty to control or assure the quality 
of medicine practiced within the 
hospital facility. 

A series of cases across the 
country have made inroads into that 
fiction.’ The 1980’s will see 
hospitals in Florida taken to task for 
their failure to exercise quality 
control over the physicians who are 
granted privileges at those 
institutions to the same extent as the 
hospital administration is now 
liable for the negligence of nurses, 
laboratory technicians, salaried 
staff physicians or any other 
individual clothed by the hospital 
with the privilege of providing 
health care within the hospital 

The next decade will usher in an 
increased awareness on the part of 
the Florida courts of the need for 
socially required remedies against 
unconscionable dealings by 
insurance carriers in their 
understandably pecunious but 
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unforgivable arrogrant attitude 
toward the rights of their insureds. 
We will see the recognition in 
Florida of a cause of action against 
insurance carriers for punitive 
damages, based upon the carriers’ 
bad faith willful refusal to pay first 
party benefits to an insured. 

With the demise of the 12-year 
statute of limitations in the field of 
architectural and engineering 
liability, the next 10 years will bring 
a greatly increased number of 
actions against architects and 
engineers for personal injuries 
caused by long forgotten 
construction errors. 

Newly decided state, county and 
expanded municipal liability, 
heralded by the Commercial 
Carrier/Chaney cases,‘ will 
provide the diligent trial attorney, 
armed with an imaginative accident 
reconstruction expert, a viable 
alternative to the limitations of the 
automobile “no fault” barrier. He 
will be permitted to focus liability 
on negligently installed or 
maintained roadways, medians, 
traffic control devices and a 
plethora of contributing problems 
bounded only by the reconstruction 
expert’s imagination and ability to 
research state and federal highway 
safety standards. 

The eighties will bring greatly 
extended applications of the 
“statutory liability” concept. 
Increasingly, violations of nonpenal 
administrative regulations— 
OSHA, FTC and FAA regulations 
will result in “negligence per se” 
instructions to the jury.5 

From the plaintiff's standpoint, 
the next decade may eventually be 
called “The Enlightened Eighties.” 

Hopefully, we are about to enter 
an era of heightened awareness for 
individual rights, perpetuating the 
trial attorney’s opportunity—and 
obligation—to safeguard the right 
of the injured individual. oO 


' West v. Caterpiller Tractor, Inc. 336 
So.2d 80 (Fla. 1976). 

£ Incidentally, any actions brought by an 
injured employee of the fabricating 


company against the separate corporate 
supplier of such hazardous raw material 
would not be limited by the prohibitions of 
the “exclusive remedy” clause of the 
workers’ compensation statutes! 

3 Corleto v. Shore Memorial Hospital, 350 
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A.2d 534 (N.J. 1975); Tucson Medical Center 
v. Misevch 545 P.2d 958 (Ariz. 1976); 
Mitchell County Authorities v. Joiner 189 
S.E.2d 412 (Ga. 1972) and 13 ALR 3d 873; 51 
ALR 3d 981. 

4 Commercial Carrier Corporation v. 
Indian River County and Chaney v. Dade 
County, 371 So.2d 1010 (Fla. 1979). 

5 Florida Freight Terminals, Inc. v. 
Cabanas, 354 So.2d 1222 (Fla. App. 1978). 
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TD Petense counsel generally have a 
better talent for “Monday morning 
quarterbacking’’ than for 
prognosticating the future. 
However, most of us find that our 
fantasies and fears seldom come to 
pass and in fact the hoary maxim, 
“The more things change, the more 
they remain the same,” is probably 
still true. The most pertinent 
application of this principle is that 
with every attempt by the 
legislature to restrict litigation, e.g., 
no fault, medical mediation, 
changes in the Workers’ 
Compensation Act, etc., there 
comes forth a certain amount 
of weeping and gnashing of teeth 
and predictions that the trial lawyer 
is doomed to extinction. With this in 
mind a brief examination of trends 
and their predicted future is in 
order. 

If I were to pick one trend in the 
law which I would forecast as 
typical of the decade ahead it 
would be a return to a certain 
simplicity and a trend away from 
complex solutions which 


sometimes tend to create more 
problems than they solve. A wise 
lawyer once pointed out that his 
motto was “K.I.S.S.” This did not 
have reference to any amorous 
proclivities on his part, but rather 
stands for “Keep it simple, Stupid.” 
I try to address this motto to myself 
and am always grateful when the 
courts do likewise. 

A prime example of this trend 
already began in what is hoped will 
be the reduction of vast numbers of 
third party claims, cross-claims and 
excessive multiparty litigation 
spawned by the Supreme Court’s 
decision in Sunspan Engineering & 
Construction Company v. Spring- 
Lock Scaffolding Co., 310 So.2d 4 
(Fla. 1975). This case, coupled with 
the so-called “active-passive” 
doctrine, gave rise to an incredible 
multiplicity of parties and created 
such confusion that no one was 
really sure what it all meant— 
particularly where indemnity 
began and contribution left off, or 
vice versa. The Supreme Court in 
its most recent decisions on the 
subject, Houdaille Industries, Inc., 
v. Edwards, 374 So.2d 490 (Fla. 
1979); Charles Poe Masonry, Inc., 
et al. v. Spring Lock Scaffolding 
Rental Equipment Company, etal., 
370 So.2d 487 (Fla. 1979), seems to 
have taken a giant step backward, 
albeit a salutary one, in simplifying 
actions for indemnity by a return to 
the familiar concept of vicarious 
liability instead of active or passive 
negligence. 


On the same note of return to 
simplicity, although the Supreme 
Court has held the medical 
mediation legislation constitutional 
—Carter v. Sparkman, 335 So.2d 
802 (Fla. 1976) cert. denied, 429 
U.S. 1041—there has been 
increasing disenchantment with this 
particular statute among the lower 
courts. There has even been 
discussion among defense lawyers, 
though it be labeled heresy in some 
quarters, that the necessity of 
medical mediation prior to the 
filing of a lawsuit may be more 
trouble than it’s worth. While like 
automobile no-fault, medical 
mediation may abort the so-called 
nuisance suits, it is open to some 
doubt whether an adverse finding 
really prevents a plaintiff from 
filing a serious lawsuit in the circuit 
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court. It is therefore felt that there 
will be a gradual erosion in the 
mediation process because of its 
time consuming expense, which 
will presage a return to the 
prelegislation era or at least give rise 
to a more workable system which 
will prevent in essence two trials at 
double the cost before reaching a 
conclusion. 

In the field of products liability, 
the advent of the concept of 
consumerism has provided new 
and fertile fields for litigation but 
the question also arises as to 
whether there is an upper limit to 
litigation of this type. I sometime 
wonder which will come first: 
whether many manufactured 
objects will be priced out of the 
reach of the average citizen by 
inflation or by the cost of 
insurance to protect the manu- 
facturer against lawsuits. In 
spite of the cries of many that this is 
a “manufactured crisis” (pun 
intended) one hears that certain 
manufacturers no longer produce 
football helmets. What one sees in 
this trend is fewer and bigger 
corporations which can afford a 
substantial self-insured retention 
(large deductibles) taking over 
large segments of the manu- 
facturing world to the exclusion of 
the small producer who cannot 
afford the cost of insurance or the 
risk of a judgment without 
protection of insurance. 

It is in this realm of products 
liability where one sees a 
forthcoming joinder of two areas of 
increasing litigation. Obviously, 
even a casual observer of the past 
several years notes a vast increase in 
the products liability area 
developing from many different 
causes. As stated above, this comes 
partially from a consumer oriented 
populace which, having a right to 
be protected from poorly designed 
and ill manufactured goods, tends 
to carry this forward to protection 
against its own misuse, i.e., a 


demand to go from foolproof to 


“damn-fool proof.” Others would 
attribute this, and I am_ not 
necessarily one of them, to 
imaginative attorneys searching for 
ways to make up for lessened 
litigation involving automobiles. I 
would suggest that some of the 
forays into products liability are 


brought on not just by the 
traditional shotgun approach to sue 
everyone in sight, but also as a 
means of self preservation against 
later accusations of legal 
malpractice. 


This same consumer oriented 
populace expecting near perfection 
in products it purchases and the 
services of professionals whom it 
hires (e.g., physicians, architects, 
engineers) will look for redress if 
those expectations are not met in 
the services of their lawyers. 
Although this trend has been 
undergoing a mild acceleration in 
recent times, it has always amazed 
me that in the field of trial advocacy 
there have been so relatively few 
legal malpractice actions. This is 
particularly so when one considers, 
in cases that actually go to trial, half 
of the litigants are probably 
unhappy with the outcome. 
Therefore, one already sees and can 
expect to see more cases which 


might at first glance appear to be — 


automobile or medical malpractice 
cases, turn into products liability 
actions simply to avoid the criticism 
that the lawyer failed to sue a 
reasonably or even unreasonably 
prospective defendant. 

However, the tendency to join a 
multiplicity of defendants is 
balanced by what one sees as an 
equal tendency on the part of many 
judges away from the once 
prevalent view of “let it all go to the 
jury.” Recent experience indicates a 
return to that basic doctrine of law 


‘set forth by Judge Cardozo in 


Palsgraf v. Long Island R. Co., 248 
N.Y. 539, 162 N.E. 99, reh. den. 249 
N.Y. 511, 164 N.E. 654. This return 
to the question of foreseeability or a 
restricted defining of the issues of 
proximate cause is found in the 
willingness of judges to grant the 
once moribund and almost extinct 
summary judgment. 

It is in this latter tendency that I 
foresee one of the more hopeful 
aspects of the coming times. This 
not only means the willingness of 
judges to grant a summary 


‘judgment or a directed verdict, but 


rather the fact that there has been, 
and hopefully will continue to be, 
the appointment of more and more 
experienced trial lawyers to both 
the state and federal benches. One 


sees this as the brightest hope for 
the trial picture in the next 10 years. 
The trial lawyer is not doomed. 
In fact, this particular species of 
advocate has proven to be 
exceptionally adaptable and 
Darwin’s theory regarding the 
survival of the fittest is once more 
proven. It is felt by this writer that 
the cries of anguish announcing the 
death knell of the trial lawyer will 
once again prove to be a chimera.o 


Real Property 
Trends 


By J. Richard Harris 


J. Richard Harris of Scott, Burk, Royce 
& Harris, Palm Beach, is chairman of the 
Real Property, Probate and Trust Law 
Section of The Florida Bar. He received his 
B.A. in 1969 from Princeton University and 
J.D. in 1972 from the University of Florida 
College of Law. 


the 1980's, governmental 
regulation will be the greatest 
influence on real property law. 
Increased population will create 
increased housing needs. Concern 
for environmental protection and 
preservation of high quality of life 
will involve government at 
municipal, county, state and federal 
levels and all regulatory agencies in 
between. 

The Local Government 
Comprehensive Planning Act of 
1975, Florida Statutes §163.3161, 
states as its purpose the utilization 
and strengthening of the existing 
role, processes, and powers of local 
governments in the establishment 
and implementation of com- 
prehensive planning programs 
to guide and control future~ 
development. All development in 
the State of Florida will be 
according to approved plans. 
Politics dictate that most plans will 
be adopted with lowest possible 
densities. Further, counties and 
municipalities cannot provide 
roads, utilities and governmental 
services at the pace of development 
and population growth. 

In the next decade, private 
property development will be 
subject to political pressures and 
the need to supply governmental 
services. 
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Because of increased population 
and development, state and federal 
agencies will become more 
protective of environmentally 
sensitive areas. Land use plans will 
severely restrict development in 
certain areas. Of greatest concern to 
state and federal agencies will be 
wetlands. The federal position on 
preservation of wetlands has 
already, in my opinion, exceeded 
the bounds of the navigational 
servitude. Any consideration of real 
property development and real 
property law in the next decade 
must look to increased activity and 
increased jurisdiction of federal 
agencies over development of 
private property. 


Because Florida will be a center 
of population growth in the United 
States, consumer protection will 
also be a great concern of state and 
federal authorities. Consumer 
protection will most certainly affect 
real property law and real property 
development in the next decade. 
The real estate brokerage 
profession has been under fire in 
many other jurisdictions. Because 
of increased activity in the real 
estate market, federal agencies will 
be investigating abuses in Florida. 
states such as California, 
increased activity by federal 
agencies in the real estate brokerage 
profession has caused litigation 
concerning rights of brokers to 
participate in multiple listing 
services, litigation and charges of 
antitrust violations in setting 
brokerage commissions, and 
charges by the Justice Department 
that real estate brokers are violating 
provisions of the civil rights and the 
fair housing laws. 

Consumer protection will also 
greatly affect registration 
requirements. Certain single family 
subdivisions must be registered 
with the Division of Land Sales and 
Condominiums of the State of 
Florida and with the office of 
Interstate Land Sales. All 
condominium projects in Florida 
must be_ registered with the 
Division of Land Sales and 
Condominiums. In the next decade, 
registration requirements will 
become stricter and more 
burdensome. The real property 
practitioner must in all cases be 
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thoroughly familiar with the 
administrative framework and 
requirements of registrations. 

Rapid increase in population and 
limited availability of land for 
development will necessitate 
greater development of multi- 
family living areas. Consequently, 
the next decade should evolve more 
and better methods of creating 
multi-family communities. The 
body of law interpreting the 
Florida Condominium Act will 
most certainly grow and the Act 
itself will be amended time and 
time again to meet the political 
requirements of the many members 
of the voting public who own and 
will own condominium units. 

The condominium form of 
ownership is not and will not be the 
only form of ownership of multi- 
family units. The popularity of 
townhome and party-wall concepts 
will continue to grow. This form of 
ownership gives the owner the 
opportunity to physically possess 
his parcel of real estate. Most 
buyers can understand such 
ownership while the concept of 
condominium ownership may be 
too complicated for the average 
buyer to comprehend fully. 

The concept of land condo- 
miniums will become more 
prevalent because the developer 
enjoys the convenience of the 
condominium form of develop- 
ment, but has the flexibility to 
construct facilities to the 
specifications of the purchaser. 
Because necessity is the mother of 
invention, the need for multi-family 
housing will cause Florida lawyers 
in the 1980’s to be more creative. 
Therefore, innovations in the 
condominium, party-wall, and 
townhome concept of real property 
ownership will be made. 


Inflation, high interest rates, 
money market conditions, and 
other factors affecting the 
availability of construction funds 
will greatly affect real property law 
and the development of real 
property in the 1980's. We have 
already seen great activity in the 
area of usury. This activity will 
increase as our courts and 
legislature attempt to balance the 
need for construction and home 
purchase financing against the 
inflationary effects on Florida 


citizenry. There will be more 
governmental regulation of lending 
practices. 


Real Estate Settlement 
Procedures Act was, in my opinion, 
the tip of a governmental regulation 
iceberg. The balance of that 
iceburg will be made apparent in 
the future. One of the provisions of 
the Real Estate Settlement 
Procedures Act was a mandate to 
the Secretary of Housing and 
Urban Development to use the 
disclosure forms prepared by that 
department, and executed in all 
federally related mortgage loan 
transactions, to formulate 
recommendations to Congress as to 
further regulation in the real estate 
industry. 

The trend of foreign investment 
in Florida real estate will certainly 
continue through the next decade. 
Growing concern for the 
involvement of foreign investors 
will prompt greater governmental 
regulation of foreign investments. 
The Investment Surety Act, 22 USC 
§3101 et seq, and the Agricultural 
Disclosure Act, 7 USC §3501 et seq, 
have been implemented by 
regulation and require reporting of 
certain foreign investments. 
Government will be attempting to 
balance the need for bringing 
foreign dollars into the United 
States economy and the dangers of 
great foreign involvement in the 
United States economy. 


Modernization of records 
keeping and information gathering 
systems will most certainly affect 
the real property practitioner in the 
next decade. Lawyers’ Title 
Services, Inc., already has available 
to lawyers practicing in the real 
property area computerized title 
information system. The lawyer 
can now receive title information 
from a computer terminal located 
in his office. If used solely to aid the 
practitioner, such aids will be a 
blessing. However, there is the 
possibility that the computerization 
and modernization of such records 
systems will enable the 
implementation of a system of real 
property transactions akin to the 
Torens system. Under such a 
system, transfers of real property . 
will be accomplished through 
governmental agencies. Title to real 
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property will be determined by the 
agency in accordance with its 
computerized record. Under sucha 
system, real property practice as it 
now exists in the State of Florida 
would not exist. 

In summary, the next decade will 
hold many changes in the law 
affecting real property and _ its 
development. Most of these 
changes will be necessary. 
However, many of the changes we 
will see in the 1980's will erode the 
rights of the individual. o 


Securities Law 
in the Eighties 


By Michael R. Klein 


Michael R. Klein practices securities and 
corporate law with Wilmer & Pickering, 
Washington, D.C. He received his B.B.A. in 
1963 from the University of Miami, LL.M. in 
1967 from Harvard University College of 
Law, and J.D. from the University of Miami 
School of Law. He was admitted to The 
Florida Bar in 1966. In addition to law 
practice, he has been a lecturer in law at 
National Law Center, George Washington 
University. 


S ecurities law regulation has just 
passed the half century mark. It was 
the great Stock Market crash of 
1929 which led Congress to subject 
the purchase and sale of stocks, 
bonds and many other investments 
to federal regulation. In the 50 years 
which have elapsed since those 
cataclysmic events, there have been 
both evoluntionary and _ revolu- 
tionary changes in the marketplace 
for securities, in public attitudes 
about corporate power, share- 
holder and investor rights and in the 
role of government as an arbiter of 
private power. As a consequence, 
federal securities law regulation 
today has far more to do with the 
conduct of corporate affairs than 
ever contemplated by its New Deal 
creators. There is every reason to 
suspect that the 1980’s will be a 
period of substantial scrutiny and 
reconsideration of the premises and 
promises of securities law 
regulation in light of these changes. 

One clear sign that this re- 
examination is coming is the 
introduction in the current session 
of Congress of a proposal to rewrite 
the entire body of federal securities 
law. This proposal is the product of 


a 10-year effort, conducted under 
the auspices of the prestigious 
American Law Institute, to “codify” 
the federal securities laws. The ALI 
Code apparently has substantial 
support from most elder statesmen 
of the securities bar. Although a raft 
of lawyers, within and outside the 
ALI, have participated in_ its 
preparation, most participants and 
observers attribute to Harvard Law 
School Professor Louis Loss, in his 
youth a member of the SEC staff, 
the primary “authorship” of the 
proposed Code. 

The current draft of the Code 
proposes several fundamental 
changes in securities law regulation 
which have long been thought 
overdue. For example, Milton 
Cohen suggested well over a 
decade ago that there was little 
remaining justification for 
imposing the cumbersome 
procedures for filing and reviewing 
Securities Act registration 
statements upon those companies 
which provide continuous 
disclosure by regularly filing annual 
and periodic reports under the 
Exchange Act.! The Code acts upon 
this suggestion. It promises 
substantially to eliminate separate 
registration statements in 
connection with public offerings of 
securities so that seasoned 
companies will be able to go to the 
public for further financings with 
far less expense. 

On the other hand, much of the 
Code’s thrust is susceptible to being 
described as an_ incredibly 
extensive display of “tinkering” in 
the name of “simplification.” 
Changes ranging from the 
thoughtful to the picayune 
comprise what can only be 
described as an enormously 
complex and lengthy 800-plus page 
proposal. Accordingly, despite the 
successful efforts of ALI and senior 
ABA loyalists thus far to suggest 
near universal support for the 
proposed legislation, many 
observers doubt the Code will 
survive intact, or at all. 


Indeed, the far more likely 
scenario is that the introduction of 
the Code will do little more than 
initiate what one can only hope will 
be an intelligent and far-ranging 
debate over the continued utility of 
all or parts of the entire seven- 


statute framework which has led 
the Securities and Exchange 
Commission to its current position 
as Washington’s most visable and 
aggressive national police force. 

For those lobbyists who call 
themselves representative of the 
“public interest,” and perhaps for 
labor leaders, Congressional 
consideration of the ALI Code will 
provide an opportunity to press 
again for federal chartering and 
other “reforms” of our major 
corporations. In contrast, the 
corporate community can be 
expected not only to lobby against 
further federal regulation, but to 
use the Code debate to press for 
efforts to extend the current 
“deregulation” fervor into this area 
of the federal bureaucracy. The 
SEC, it can be assumed, will utilize 
the opportunity to shore up its 
authority in the face of rapidly 
eroding judicial support of the 
traditional liberal construction of 
the statutes. 


What is at stake in this conflict is 
at the core of one of the more 
fundamental evolutionary changes 
we have experienced in the past 
decade. When the securities laws 
were enacted our economic- 
political system was thought of as 
one of “free enterprise.” President 
Franklin Roosevelt forwarded the 
proposed Securities Act of 1933 to 
the Congress with the view that it 
would involve “the least possible 
interference to honest business.” 
The initial premise was that the 
federal government’s most prudent 
course in corporate and securities 
matters would be simply to require 
full disclosure—to reject 
substantive regulation. A phrase 
from Louis Brandeis captured the 
thrust: “Sunlight,” he wrote in Other 
People’s Money, “is the best 
disinfectant; electric light the best 
policeman.” 

Times have changed. Over the 
five decades since those New Deal 
days, but particularly over the past 
two decades, the American 
experience has been of markedly 
less hostility to the thought of 
extensive governmental regulation 
of the power of major corporations. 
Indeed only recently has there 
developed any significant, 
countervailing hostility to 
government power comparable to 
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that felt for corporate power. 


Thus, the introduction of the 
Code could provoke a fascinating 
debate over the interplay between 
the citizen, the government and the 
major institutions of our economy 
at a time when there is a growing 
divergence of public attitudes. 
Unfortunately, it is unlikely that the 
debate will approach the lofty 
deliberative quality required to 
determine these issues sanely and 
wisely. The Code falls far short of 
the political sex appeal of the 
energy crisis, double-digit inflation, 
tax and welfare reform. For that 
reason, if no other, the legislative 
debate will, in all likelihood, be left 
to the interest groups and 
regulatory mechanics. Any 
prediction of its outcome will be 


more a_ statement about the 
predilection of the sage than about 
the future of the Code. 


Whatever the future of the Code, 
there remain several definable 
securities law issues for the eighties. 
The next decade will undoubtedly 
find the SEC and major 
corporations devoting increased 
attention to “corporate gover- 


nance” and “internal systems of 
control.” 


The first of these two phrases has 
become a shorthand expression of 
the view that there is substantial 
room for improvement in the 
means of assuring the accounta- 
bility of those who are elected to 
manage the affairs of public 
corporations. Trends already 
underway will continue. The 
number and roles of non- 
management members on boards 
of directors—sometimes referred 
to as independent outside 
directors—will undoubtedly 
increase. Proposals have already 
been published which will enable 
shareholders to discriminate among 
nominees when there is a proxy 
solicitation. Further experi- 
mentation in the mechanics and 
substance of corporate governance 
can be expected. This may include: 
greater staffing for the independent 
director committees; greater 
shareholder access to the corporate 
proxy process; perhaps even some 
degree of corporate financing of 
dissident slates akin to federal 
financing of presidential elections. 
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In addition, limited proposals for 
federal chartering may surface in 
the Senate. 


T he eighties also should see vast 
commitments of corporate energy 
and resources to the improvement 
of internal systems of control. 
Internal audit staffs, once features 
of only the largest of corporations, 
will become prevalent if not 
universal, as will audit committees, 
policy manuals and a variety of 
similarly oriented devices. All these 
devices will be utilized in an effort 
to assure that there is adequate 
control over the use of corporate 
funds and other assets, as well as 
fairly accurate recordation of all 
corporate transactions. These goals, 
once simply admonitions of sound 
business and accounting practices, 
are now required by 1977 
amendments to the Exchange Act 
which came along as part of the 
Foreign Corrupt Practices Act. 
Another likely development of 
the eighties will be extensive SEC 
rulemaking and litigation over the 
thrust and intent of that Act. At its 
core, the Foreign Corrupt Practices 
Act was intended to accomplish 
two things: (1) prohibit corporate 
bribery, overseas as well as at 
home; and (2) preclude the 
breakdowns in the internal corporate 
controls which were thought to 
make possible the reported bribery 
and other misconduct which led the 
Congress to act. But as is frequently 
the case, the legislation can be read 
to convey more power to its 
bureaucratic beneficiaries. Thus, it 
would not be surprising if the 
eighties prove to be a decade of 
SEC proposals to impose 
recordkeeping requirements on the 
thousands of publicly-owned 
corporations registered with it, akin 
to requirements it has imposed on 
the brokerage industry, including 
perhaps proposals to implement 
particular forms or other controls 
which the agency asserts to be an 
essential element of the mandated 
system of controls. Whether, in the 
end, the expense and burden of 
these anticipated new regulations 
will produce commensurate 
benefits or an effective corporate 
backlash remains to be seen. 
Which, although self-evident, is 
the most accurate thing to be said 


about the entire coming decade—it 
all remains to be seen. o 


! Truth in Securities Revisited, 76 Harv. L. 
Rev. 1340 (1966). 


Space Lawyering: 
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By George S. Robinson 
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Oniy during the past decade has 
the term “space law” become 
professionally acceptable as an 
evolution in the previous 
characterization of this body of 
social order previously termed 
“international law and space 
activities.” The subject is now 
legitimate across the board in the 
legal profession. It is no longer 
limited to the select few 
government attorneys and 
diplomats negotiating public 
international agreements, or to the 
teachings of the more adventurous 
and unorthodox of law school 
faculties. 

Descriptively, space law may be 
reduced to three broad subtopics in 
the 1980's. First, there is an evolving 
body of law relating to what might, 
to some attorneys, be considered 
the essential but mundane aspects 
of a space law practice, i.e. ranging 
in scope from frequency 
assignment for communications 
satellites to product liability in 
manufacturing space equipment. 

The second subtopic would 
involve the relatively unique and 
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creative legal perspectives 
designed to encourage investment 
of risk capital by the private sector 
in space ventures. New concepts 
are evolving in the insurance 
industry which are designed to 
spread the risk of inordinately large 
financial investment losses across 
the entire spectrum of domestic and 
international resources of 
government and industry. 
Insurance law relating to space 
activities will be an important 
component of the space lawyer’s 
practice for the next several 
decades as the private business and 
investment communities assume 
their proper roles in space 
industrialization. Even the Soviet 
Union is considering the benefits of 
commercial insurance to minimize 
the impact of substantial losses that 
might result from certain space 
activities and services offered to the 
international public. 

If space is to be exploited by the 
United States and the Western 
Hemisphere through inducement 
of private’ enterprise and_ risk 
capital—and if the primary 
medium for exploitation is to be the 
space transportation system, 
particularly the manned shuttle— 
what is apt to be the initial legal 
complexion of the private 
community that invests its present 
and future growth in space 
communications, manufacturing 
facilities, national defense and the 
like? Will it be 

1. International banking 
organizations, both public and 
private? 

2. Multinational corporations? 

3. Insurance underwriters with 
large amounts of investment capital 
and much experience in_ risk 
ventures and investments? 

4. Large merged and dereg- 
ulated multicorporate efforts in 
the United States combined with 
exemption of space _ industriali- 
zation from the antitrust laws? 

5. International governmental 
cooperative efforts, as we have 
been and are continuing to 
emphasize? 

6. Periodic support of a “space 
rush” similar to the land rushes held 
by the federal government when it 
was long on debts, short of cash, 
and inundated with excess public 
lands? 
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7. Free cities, operating 
somewhat like the free cities and 
trade zones we already are familiar 
with, such as the one contemplated 
by some members of the business 
community of Clinton County in 
New York should the Province of 
Quebec successfully remove itself 
from the Canadian federation? Or, 
perhaps more realistically, 

8. A strictly military/private 
enterprise venture sharing the 
common interest of the need for 
protection of satellites and orbiting 
communities from hostile attack, 
and the inherent need of the 
military for ongoing development 
in tactical and logistical weaponry? 

There are as many theories on 
how to institutionalize space 
industrialization as there are 
creative jurists, statesmen, 
economists and prudent investors. 

The third subtopic of space law 
involves what might at the moment 
be considered one of the more 
exotic aspects of this evolving 
discipline, i.e., those dealing with 
human relations in near and deep 
space. The immediate examples, of 
course are space shuttle crew 
members—astronaut pilots and 
mission specialists—and members 
of not too distant long duration or 
permanent  space-manufacturing 
facilities and similar communities. 

Several international conventions 
and treaties assert principles of law 
designed to provide broad, and 
occasionally specific, guidance for 
nations and nongovernmental 
entities which participate either in 
the exploration of space, __ its 
exploitation, or both. Some of the 
basic underlying treaties for space 
activities are: 

1. Treaty on Principles 
Governing the Activities of States in 
the Exploration and Use of Outer 
Space Including the Moon and 
Other Celestial Bodies — 1967, 
called the Outer Space Treaty of 
1967, or more affectionately, “The 
Mother Treaty,” from which all 
other related treaties flow. 

2. The 1971 Convention on 
International Liability for Damage 
Caused by Space Objects is a more 
practical accord stemming from the 
Outer Space Treaty of 1967. 

3. The 1968 Treaty on the 
Return of Astronauts and the 
Return of Objects Launched into 


Outer Space. 
4. The Convention on 
Registration of Objects Launched 


into Outer Space, which was 
ratified by the United States in 
1976; and the so-called 

5. Moon Treaty which is in the 
drafting stages and purports to set 
some ground rules for the 
exploitation of lunar resources. 


Bu despite this vast array of 
formal international law that likely 
will serve, at best, as precatory 
statements of intent by most 
countries, what in fact will be the 
law of near and deep space very 
likely will depend upon hard 
business and military decisions of 
individual nations and _politico- 
military alliances. It is in this context 
that the very practical roles of the 
space lawyer are beginning to take 
shape. For example, the vast sums 
of risk capital and subsequent 
operating expenses are going to 
require the services of highly- 
talented antitrust lawyers to help 
private industry move merged 
capital through minefields of 
antitrust legislation into a profitable 
industrialization of space by the 
private sector. 

Of more immediate interest will 
be the need for transportation 
lawyers to evaluate the operational 
characteristics of the space shuttle 
in order to determine the 
applicability of such legislation, 
and attendant implementing 
regulations, including the Federal 
Aviation Act of 1958, the Federal 
Aviation Regulations and economic 
regulations of the Civil Aeronautics 
Board. If the shuttle is determined 
to be an aircraft as well as 
spacecraft, operating in navigable 
airspace and being held out to the 
public for hire at a profit, the FAA 
and CAB regulations also may 
apply. Indeed, we may find that the 
National Aeronautics and Space 
Administration is presently 
operating and managing the shuttle 
as a very uncommon “common 
carrier.” 

Selection of astronauts and 
mission specialists as crew 
personnel for the space shuttle 
already is evolving as the 
progenitor of imminent, if not 
existing, legal problems. For 
example, there is the distressing issue 


whether space will be developed 
by civilian and private enterprise, 
.or whether the traditional 
framework of the military/ 
industrial complex will prevail in 
space. The history and provisions of 
both the Outer Space Treaty of 
1967 and the National Aeronautics 
and Space Act of 1958, as amended, 
give clear indications of the spirit 
and intent behind those documents 


that emphasize the transcending . 


values and sense of international 
cooperation in this new res 
communis frontier—this common 
heritage of humankind envisaged 
by the world’s leading statesmen 
and legislators. And yet, these 
documents also betray this spirit 
and intent by allowing for an 
aggressive military presence in 
space. Article 4 of the Outer Space 
Treaty provides, in part, that 


States parties to the Treaty undertake not to 
place in orbit around the Earth any objects 
carrying nuclear weapons or any other kinds 
of weapons of mass destruction, install such 
weapons on Celestial bodies, or station such 
weapons in outer space in any other 
manner....The testing of any type of 
weapons...on celestial bodies shall be 
forbidden. 


Subsequent to the treaty’s coming 
into effect, lawyers, statesmen, 
military strategists and the like have 
debated with protracted intensity 
the terms of this provision so as to 
construe as permissible a “passively 
aggressive” military capability in 
space. 

One of the most influential 
documents on the formulation of 
the Outer Space Treaty was the 
National Aeronautics and Space 
Act of 1958. The tenor of 
congressional intent in legislating 
the Act is fairly explicit: 


42 U.S.C. 2451(a): The Congress declares 
that it is the policy of the United States that 
activities in space should be devoted to 
peaceful purposes for the benefit of all 
mankind. 

(c) The aeronautical and space activities 
of the United States shall be conducted so as 
to contribute materially to... 

(1) The expansion of human knowledge 
of phenomena in the atmosphere and 
space... 

(4) The establishment of long-range 
studies of the potential benefits to be gained 
from, and the opportunities for, and the 
problems involved in the utilization of 
aeronautical and space activities for 
peaceful and scientific purposes... 

(5) The preservation of the role of the 
United States as a leader in aeronautical and 
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space science and technology ard in the 
application thereof to the conduct of 
peaceful activities within and outside the 
atmosphere...and 

(7) Cooperation by the United States 
with other nations and groups of nations in 
work done pursuant to this chapter and in the 
peaceful application thereof.... 


Section 2451(b) of the Act provides 
that the civilian activities in space 
shall be the responsibility of the 
National Aeronautics and Space 
Administration, but that “activities 
peculiar to or primarily associated 
with the development of weapons 
systems, military operations, or the 
defense of the United States...shall 
be the responsibility of, and shall be 
directed by, the Department of 
Defense....” This covers just about 
every activity that NASA is in- 
volved in. This increasingly sym- 
biotic relationship shared by NASA 
and the Department of Defense is 
made even more apparent by the 
procedures whereby the astronaut 
pilots of the shuttle, as opposed to 
the mission specialists, are being 
selected by NASA. The selection 
now seems predicated substantially 
upon an agreement between NASA 
and the Department of Defense 
which continues in effect since 
1976. It was NASA’s stated policy 
that of the crew members to be 
selected “a substantial number... 
might be selected from the DoD.” 
The agreement provides that lists of 
candidates will be prepared by the 
various military branches and that 
“NASA will select potential shuttle 
crew members from these lists.” 

The agreement characterizes 
military personnel serving as shuttle 
astronauts in such terms as to leave 
very little doubt that they serve 
military objectives, as well as the 
civilian objectives of NASA, in roles 
at least of equal importance. Keep 
in mind that military personnel are 
always subject to instant active duty 
recall, even while operating a 
civilian space vehicle which also 
can serve as both a tactical and 
logistical military weapon. The 
language in the agreement is self- 
explanatory: 

1. The detail of military members to 
NASA shall in no way affect the status, 
office, rank or grade which they may occupy 
or hold. 

2. Military personnel detailed in 
accordance with this agreement will be 


subject to all appropriate regulations and 
directives of NASA. While detailed to 


NASA...military members will be subject to 
NASA regulations concerning standards of 
conduct of NASA employees as well as those 
of the Department of Defense. (Emphasis 
added.) 

3. Military personnel detailed to NASA 
will remain subject to the Uniform Code of 
Military Justice and to the policies and 
directives of the military department 
concerned with regard to military 
discipline... and other policies and directives 
which do not affect responsibilities 
exercised in NASA.... 

Tying NASA even closer to the 
military component and control of 
the space shuttle operation is the 
provision that “NASA will prepare 
each military member’s fitness, 
efficiency or effectiveness report in 
accordance with the regulations of 
the member’s service.” The vast 
majority of astronaut pilots selected 
to date are military personnel. 


Without passing judgment on the 

wisdom of this legal symbiosis 
between NASA and the Depart- 
ment of Defense, involving the 
space shuttle component of the 
civilian space transportation 
system, it is certainly appropriate to 
question the domestic legal status of 
the shuttle crew members, not only 
with respect to their activities 
conducted on behalf of consumers 
of shuttle services, but also with 
respect to asserted civilian or 
military status of a given shuttle 
flight. At a minimum, there will be 
new perspectives for those 
attorneys practicing agency, tort, 
insurance, and criminal law. 


In fact, development of an 
independent manned _ spacecraft 
capability for the military seems to 
be confirmed in the “NASA 
Astronaut Candidate Recruitment 
and Selection Program” proposed 
in June 1979 (44 Fed. Reg. No. 120, 
pp. 36024-36025; Wednesday, June 
20, 1979). That proposal 
emphasizes special considerations 
given to Department of Defense 
interests in the space shuttle by 
establishing separate rosters for 
civilian and military applicants 
from which astronauts will be 
selected. It is reasonable to assume 
that the Department of Defense is 
developing not only a separate 
military astronaut corps and 
operational capability, but is 
attempting to soften the public 
impact of that form of space 
militarization by tying it to NASA’s 
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“peaceful civilian efforts” image, as 
well as its budget. 

From these observations it can be 
seen that private industry’s 
investment in space exploitation 
very likely will be tied closely to the 
policies and fortunes of the military 
and various intelligence gathering 
organizations. In terms of 
geographic and resource or 
economic imperialism, the military 
and private ventures traditionally 
have gone hand-in-glove into new 
frontiers, with the military 
providing protection for private 
investments and occasionally the 
political administrative structure. 
In space, however, the manage- 
ment and operations costs of the 
space transportation system, 
particularly the shuttle component, 
is so burdensome that the necessity 
of a manned military presence in 
space may well salvage civilian, and 
especially private business, 
involvement in space occupation 
and industrialization. In short, the 
emerging businessman’s space 
lawyer would do well to brush up 
on the laws of commercial and 
administrative colonial practices— 
and particularly the Uniform Code 
of Military Justice. 

The third subtopic, characterized 
as encompassing the more exotic 
facets of space law, relates to long- 
duration and permanent space 
communities. It refers to the 
psychophysiological bases of 
human value-forming processes 
and consequent behavior patterns 
in the unique and alien, synthetic 
life-support environment of space 
habitats. Soviet and American 
biomedical experiments show that 
people simply function differently 
in space. In fact, we may find that 
for purposes of legal standards for 
acceptable social behavior, long- 
duration and permanent space 
inhabitants are a different species, 
if the same genus. The first contact 
of Homo sapiens with extra- 
terrestrial life may well be with 
Homo spatialis, our own sons and 
daughters. 

Because of these basic 
differences in value-forming 
processes and consequent behavior 
patterns of outer space inhabitants, 
Earth-sitting lawyers must be 
prepared to deal with the 
probability that behavior 


Completely 
Up to Date gr 


$35.00* 


400 pages 


By J. Kenneth Ballinger 


Comprehensive Coverage 
of Statutory and Case Law 


Written for lawyers and real estate professionals, Florida Real Estate 
Handbook summarizes the entire field of statutory real estate law in 
Florida as well as decisions of Florida appellate courts and federal 
courts. It is indexed for easy reference, and each substantive statement 
is supported by either statutory or case law authority. 


The Table of Contents outlines the thorough coverage of Florida Real 
Estate Handbook— from condominiums and co-ops to taxes and liens. 
Special attention is also given to the 1979 revision of the practice act of 
the Board of Real Estate within the newly reorganized Department of 


Professional Regulation. © 1979 The Michie Company 


Table of Contents 

Introduction Chapter 7. Deedsand Conveyances 
Citations as used in this book Chapter 8. Condominiums and Co- 
Chapter 1. Essentials of Real Prop- operative Apartments 

erty Law Chapter 9. Probate Proceedings and 
Chapter 2. Essentials of Title Exam- Fiduciaries 

ination Chapter 10. Mortgages 
Chapter 3. Opening and Closing a Chapter 11. Liens 

Real Estate Deal Chapter 12. Taxes 
Chapter 4. Real Estate Businessand Chapter 13. Actions and Suits 

Its Regulation Chapter 14. Environmental and Other 
Chapter 5. Location and Descrip- Controls 

tion of Land Table of Statutes 
Chapter 6. Contracts Table of Cases 

Index 


MICHIE 
BOBBS-MERRILL Law Publishing Post Office Box 7587, Charlottesville, Va. 22906 


Please send me —_ copies of Florida Real Estate Handbook at $35.00* per 


Yes copy. I understand that I may return my purchase within 30 days if not 


fully satisfied. 
O payment enclosed O bill me 
NAME 
ADDRESS 
CITY STATE zIP 


*Plus postage, handling and sales tax where applicable 


61 
| 
34 
| 
| 
| 
| 


considered to be antisocial on Earth 
may be within acceptable norms in 
space. Ambient atmospheric 
conditions in a habitat are 
sufficiently different to possess 
refractive index characteristics 
alien to Earth’s atmosphere. One 
tends to see things larger or smaller, 
depending upon the gaseous 
mixture. This phenomenon, along 
with variations in hearing, taste, 
touch and color perception, will 
play havoc with such juridical 
institutions as “evidentiary law” 
that evolved on Earth. Given what 
Earth-bound lawyers would 
consider aberrant behavior of space 
inhabitants, a “reasonable man” in 
space could not be considered for 
legal purposes as having to satisfy 
the same standards of the 
“reasonable man” on Earth. The 
very measurable “differentness” of 
space inhabitants will require 
creative jurisprudential postures in 
preparing social order for space 
inhabitants who live off Earth 
permanently, or comparatively so. 

When, not if, we establish space 
manufacturing facilities and other 
such communities, there will be an 
increasing rush of people and 
institutions to populate this 
astrographic medium. Historically, 
peaceful migration on Earth has 
been very rare. Humans have not 
been very civilized in their 
treatment of new frontiers and the 
question for the practicing 
attorney, as well as the jurisprudent, 
is whether we shall establish in the 
next decade the basis for new 
economic, legal and_ political 
theories for the human occupation 
and exploitation of space, or 
whether so-called Earth civili- 
zations will embark on yet another 
round of imperialism and 
colonialism, with its attendant 
cyclical frontier violence. o 
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Workers’ 
Compensation — 
An Uncertain Future 
By Terrell Sessums 


T. Terrell Sessums, 
a partner in the 
Tampa law firm of 
Albritton & Sessums, 
is chairman of the 
Workers’ Compen- 
sation Section of 
The Florida Bar. 
Admitted to the Bar 
in 1958, he received 
his B.A. and J.D 
degrees from the 
University of Florida 
where he was president of the student body 
and a member of Florida Blue Key. He 
served as a state representative from 1963 to 
1974 and as Speaker of the House from 1972 
to 1974. Presently he is a member of the 
Florida Board of Regents and a University of 
Tampa trustee. He is general counsel for the 
Tampa Port Authority and for the Greater 
Tampa Chamber of Cx ce. 


Fioriae’s original Workmen’s 
Compensation Law, enacted in 
1935, was a byproduct of 
industrialism, based on the theory 
that the cost of work-connected 
injuries should be shifted from 
injured employees specifically, and 
society generally, to the particular 
industry served. It substituted no- 
fault workers’ compensation 
insurance for occasional and 
uncertain remedies in tort: see Duff 
Hotel Co. v. Ficara, 7 So.2d 780 
(Fla. 1942); Florida Game & Fresh 
Water Fish Commission v. 
Driggers, 65 So.2d 723 (Fla. 1953); 
and J. J. Murphy & Son, Inc. v. 
Gibbs, 137 So.2d 553 (Fla. 1962). It 
continued in effect without 
fundamental change from 1935 to 
1979, a 44-year period. 

By 1979, after years of increasing 
industrialization, urbanization and 
inflation, compensation premiums 
increased substantially and many 
argued that the Florida Workmen’s 
Compensation Law had become 
too expensive. The Florida 
Legislature responded by enacting 
a sweeping, fundamental révision 
that made a number of revisions 
ranging from a name change (to 
Workers’ Compensation) to the 
elimination of almost all benefits 
for permanent physical disability. 

The most publicized change was 
from compensation for “impair- 


ment of wage earning capacity” to 
compensation for “wage loss.” 
Many consider this to be a change 
from a subjective system with 
excessive lawyer involvement to an 
objective system with increased 
bureaucratic administration to 
minimize lawyer involvement. 
Others, including many experi- 
enced workers’ compensation 
attorneys, believe this change to be 
a distinction without a difference 
since the prior determination of 
“impairment of wage earning 
capacity” was less subjective than 
perceived and the new wage loss 
provision is equally subjective. 
Although the rate for temporary 
compensation now has an increased 
maximum compensation rate, it has 
been largely offset by requiring 
injured workers, who must obtain 
legal assistance to obtain benefits to 
pay their attorneys. 

Also, the Workers’ Compensation 
Law was changed to eliminate 
broad, general “shotgun” claims for 
benefits. Now, claims are limited to 
“the specific compensation benefit 
which is due but has not been paid 
or is not being provided:” F.S. 
§440.19(2)(d). Thus, Florida 
compensation practice has reverted 
to a form of _ old-fashioned, 
common law pleading of specific 
benefits claimed. In addition, the 
limitation upon benefits that may 
be claimed will probably produce 
more rather than fewer claims by 
requiring periodic or serial claims. 

In any event, the major 1979 
revision of the Workers’ 
Compensation Law has presented 
many constitutional, statutory and 
procedural issues. The uncertainty 
and confusion caused by them will 
remain until they are judicially 
resolved. Thus it is difficult to 
predict future trends in our 
Workers’ Compensation Law, but 
the following trends will probably 
arise in the 1980's. 

A major trend will develop to 
provide more adequate benefits for 
permanent physical impairment. 
Such a trend may be precipitated 
by an appellate court ruling that the 
new Florida Workers’ Compensa- 
tion Law unconstitutionally fails to 
provide an effective and substantial 
alternative remedy for perman- 
ently injured workers deprived of 
any common law tort remedy. Such 
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a trend will develog in any event, 
with or without a court decision, as 
instances occur in which employees 
with obvious permanent physical 
disabilities resulting from work- 
related injuries are deprived of 
compensation impairment benefits, 
wage loss benefits and any common 
law tort remedy as well. These 
instances will cause equitable and 
political pressure to provide more 
adequate and reasonable benefits 
for such workers, perhaps by re- 
enactment of a conservative 
schedule of benefits for permanent 
physical impairments. 


Aso, discriminatory provisions 
contained in the new Act which 
terminate wage loss benefits for 
injured workers aged 65 or over 
will, as they become known to the 
public (particularly Florida’s large 
senior citizen population) cause 
indignation and political pressure 
for their elimination. 

The trend to reduce the cost of 
workers’ compensation insurance 
will continue. Further, if the new 
1979 Workers’ Compensation Act 
does not substantially reduce costs 
as represented by its advocates, 
pressure will develop to reduce 
costs by simplification of the 
administration of the Act and, 
possibly, by extension of coverage 
to eliminate the cost of coverage 
disputes and the duplication of 
administration costs caused by a 
variety of insurance programs. For 
instance, there will be less and less 
reason to limit workers’ 
compensation coverage to on-the- 
job injuries. More and more 
industries provide both workers’ 
compensation coverage and group 
coverage for off-the-job accidents 
and sickness. The latter coverage is 
generally provided to both 
employees and dependents. Thus, 
the cost of administering two 
separate insurance programs, and 
the cost of disputes as to whether an 
injury is compensable so as to be 
paid under workers’ compensation 
rather than under group insurance 
coverage, can be eliminated. 

The pressure to lower 
compensation costs will also result 
in continued consideration of the 
merits of a competitive state 
compensation fund as in Colorado 
and/or direct state rate making for 


more effective regulation and 
premium control. 

The growing lack of uniformity 
between the state workers’ 
compensation laws and competi- 
tion between states for major 
economic development projects 
will increase pressure for 
federalization of workers’ 
compensation. Such federalization 
can be accomplished by the 
adoption of uniform, minimum 
federal standards, a _ federal 
compensation act, the broadening 
of Social Security to include 
workers’ compensation or by the 
adoption of a national health 
insurance program to_ include 
workers’ compensation or disability 
income coverage. The uniformity, 
predictability, simplified 
administration and cost effective- 
nes of such programs will result in 
increased consideration of them in 
the next decade. 

Another trend will be to provide 
injured employees with freedom to 
choose their own health care 
provider. The pressure for this 
trend will increase as the number of 
covered workers expands and as 
they and the public realize that 
workers’ compensation is the only 
remaining exception to the freedom 
of choice that all Americans 
otherwise enjoy in the selection of 
their personal health care provider. 

The present lack of freedom of 
choice in Florida has continued 
because many employers/carriers 
fear that health care providers will 
serve not only the medical but the 
financial interests of the party who 
selects them (so that employee 
selection would result in higher 
ratings and awards for permanent 
physical disability) and because a 
few such providers fear a loss of 
business and income if their 
patients were free to select their 
own. 

Unfortunately, the present 
system frequently produces distrust 
of health care providers by injured 
employees. The result is irritation, 
antagonism and expensive disputes. 
This would be eliminated if 
employees were free to select their 
own treating practitioner, as in 
other cases, and if employers/ 
carriers were protected by the right 
to object to health care providers 
who fail to file timely reports, who 


overcharge or who fail to provide 
proper treatment. In this regard, the 
new Act does regulate disability 
evaluation by health care providers 
so as to promote uniformity. Such 
regulation should largely eliminate 
the fear that health care providers 
selected by employees will award 
excessive disability. Freedom of 
choice by employees will promote 
trust, compliance and minimize 
costly disputes. Thus the trend for 
such freedom will accelerate in the 
eighties. 

In summary, the Florida 
Workers’ Compensation Law is 
now unsettled with an uncertain 
future. However, the eighties will 
see a trend for more adequate 
benefits for injured workers with 
permanent physical disabilities, a 
trend to reduce premiums by 
simplification and extension of 
workers’ compensation coverage, 
perhaps by the adoption of a 
competitive state compensation 
fund or a federal compensation act, 
and a trend to provide injured 
workers with the same freedom as 
other Americans to choose their 
own health care provider. o 
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Depending on the vantage point, 
tax shelters are the cherished 
salvation of the entrepreneur, the 
backbone of capitalism, or an 
ignominious plot against all honest 
taxpayers (taking the standard 
deduction) and their allies, the 


| 
| 


Revenuers. As with most issues 
there are two sides, but the choice is 
not bane or salvation. On one side, 
there are benefits available for 
everyone from the wage-earner to 
board chairman. On the other side, 
there is no real shelter. What there 
is, is deferral—and a little leverage’ 
and conversion? to boot. The tax on 
one’s income, to the extent losses 
are generated from a tax shelter, 
may be deferred until a later date, 
achieving the advantage of paying 
taxes with dollars that have shrunk 
from inflation while earning a 
return on the tax dollars so 
deferred. 


Presently, there is little evidence 
that those three basic elements of 
tax shelter law—deferral, leverage 
and conversion—are going to 
change in the foreseeable future. 
But, there is a noticeable trend in 
the law simultaneously to increase 
potential benefits while making 
requirements to obtain those 
benefits more stringent. The 
seeming inconsistency of this give 
and take is actually aimed at a 
logical goal: to encourage 
formation of capital necessary for 
economic growth through tax 
incentives, while restricting the 
benefits offered to transactions 
involving real economic sub- 
stance—and not mere tax deferral. 


This trend is evident in the most 
recent tax legislation. Congress was 
impelled to pass sweeping reforms 
of the Internal Revenue Code in 
1976° and 19784 directed at a spate 
of “tax shelters” that had little 
economic reality. Some of these 
investments were, at their best, 
mere loans (in the form of 
downpayments) to finance a 
promoter’s purchase of capital 
goods while giving the investor a 
nominal rate of return on his loan. 
At their worst, promoters merely 
were selling tax deductions. 


Perhaps the paradigm of the 
current reforms is the imposition of 
an “at risk” limitation on most tax 
shelter investments.° The practical 
effect of “at risk” on tax shelters is to 
compel an investor to be concerned 
with the economic merits and risks 
of an investment. Previously, a 
taxpayer’s concern 
economic realities of an investment 
was assuaged by leverage obtained 
through nonrecourse financing. For 
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example, the absence of personal 
liability led to a highly inflated 
purchase price (which would never 
be required to be paid) to obtain 
excessive investment tax credit and 
depreciation. This newly imposed 
personal liability encourages 
careful analysis of the true value of 
an investment. Now, an investor 
may actually be called upon to dig 
into his own pocket for more 
money than the downpayment to 
bail out an economically troubled 
investment. 


regulation of tax 
shelters is going to continue. It is 
evidenced by an all-out effort of the 
Internal Revenue Service to 
scrutinize tax returns of tax shelter 
investors to make sure the law, 
including the reforms of ’76 and ’78, 
is being heeded. The Service has 
recently deployed specially trained 
tax shelter auditors armed with an 
enlightened manual of “Tax Shelter 
Audit Technique Guidelines.” If 
needed, they can call upon 
specialized technical and 
engineering backup. These 
Guidelines, a response to the tax 
shelter excesses of the past decade, 
are, like the recent legislative 
reforms, aimed at restricting the 
entitlement to tax benefits to 
investments with bona fide 
economic substance. As a result of 
this assault, even if the taxpaying 
investor does not verify the 
economic reality of the tax shelter 
before taking the plunge, it is a sure 
bet that IRS tax shelter auditors will 
be there afterwards examining the 
investment in detail. If it doesn’t 
pass the test, it will probably be 
because the investment is poor or 
valueless, and tax deductions will 
be either significantly reduced or 
lost. 


The Service is slow to react and 
slow to change, and its promulgation 
of this comprehensive guide at the 
close of the 1970's will direct the 
IRS’s tack for the 1980’s. Their 
manual details favorite tricks of tax 
shelter promoters of the past as well 
as formulas for evaluating the 
economic merits of a transaction. 
Of course, the Service’s goal is to 
catch those who dare continue to 
try to get more than their money’s 
worth of tax deductions. But for the 
tax shelter promoter, analyst and 


investor, the manual provides an 
outline for tax shelters that will 
likely receive IRS blessing. 


This new IRS handbook will have 
a substantial impact on Florida 
lawyers, since so much tax shelter 
work is done in our state. The tax 
lawyer writing an opinion on the tax 
ramifications of a transaction will 
have the benefit of clearly 
articulated criteria to determine 
whether projected tax benefits will 
be challenged. The securities 
lawyer will have a set of guidelines 
by which to perform the due 
diligence investigation necessary to 
full disclosure under both Florida 
and federal securities laws. In this 
respect, the tax shelter Guidelines 
promise to set the pattern for any 
viable tax shelter of the future. 

A counterpoint to legislative 
reform and increased enforcement 
aimed at the excesses of the past is 
the trend to liberalize tax relief in 
limited areas in order to encourage 
capital investment. Action is likely 
to be taken in this political year, 
when mass media is full of speeches 
with rhetoric decrying the faltering 
American productivity. Our sad 
state is blamed on aging capital 
machinery. Congress is reacting to 
that pressure withproposals for new 
reforms promising to boost tax 
benefits from capital expenditures. 
New proposals include provisions 
for increased investment credit and 
liberalized depreciation allow- 
ances. 

Currently enjoying publicity and 
support is the Capital Cost 
Recovery Act (cosponsored by 
Florida Reprsentative Sam 
Gibbons, the Act is dubbed 
“10/5/3” depreciation).’? In _ its 
present form, the bill would shorten 
the depreciation period on 
nonresidential buildings to ten 
years, on all business equipment 
arfd machinery to five years and on 
automobiles and light trucks to 
three years. It also includes an 
increase in investment tax credit for 
property with three and five-year 
lives. 


The “10/5/3” proposal will 
enhance one of the fundamental 
sources of tax shelter benefits— 
depreciation. To maximize the 
benefits of depreciation under 
present law, a taxpayer must resort 
to accelerated depreciation while 


. 

by 

- 


minimizing the salvage value and 
useful life of an asset. However, 
the increased benefits so derived 
are soured by the bite of the 
minimum 15 percent tax imposed 
on the accelerated depreciation to 
the extent it exceeds straight-line 
depreciation (a tax preference 
item). The advantages of 
accelerated depreciation are also 
reduced by a recapture of that 
excess depreciation at ordinary 
income tax rates (rather than capital 
gains) on the sale of the asset. Under 
a proposal such as “10/5/3” a 
taxpayer can potentially obtain the 
effect of what is now the maximum 
possible depreciation without 
incurring the detriments of the 
minimum tax.® 

Viewing the two trends 
together—more stringent enforce- 
ment with liberalized benefits— 
forms a picture for the future: 
economically sound investments 
generating a healthy dose of tax- 
saving benefits. Even as we can see 
change in that direction, the basics 
of tax shelter law are going to 
remain steady in the years to come. 
There will continue to be something 
for everybody. The wage earner 
will be able to defer taxes through 
corporate pension plans and 
individual retirement accounts.!° 
These are forms of tax shelter 
permitting deferral of tax on 
earnings invested (including any 
accumulated profits) until 
withdrawal. Typically, the tax will 
be reduced at withdrawal because 
of the taxpayers lower bracket after 
retirement or the special income 
averaging provision for lump sum 
distributions. Commercial real 
estate investors of all levels of 
wealth will continue to enjoy 
opportunities providing a 
combination of deferral through 
depreciation and conversion of 
ordinary income to income taxed at 
capital gains rates. The extra 
benefit provided by real estate, that 
recommends it above most other 
forms of tax shelter investment, is 
the likelihood of profit from 
appreciation. Should a proposal 
such as “10/5/3” come to fruition, 
the value of real estate as a tax 
shelter will rise sharply (bearing in 
mind that real estate has the added 
advantage of as yet not being 
subject to the “at-risk” limitation). 
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Tax shelters will survive in the 
1980’s in spite of predictions of 
doom sounded at the passage of the 
1976 Tax Reform Act. What has 
ended is the wild and wooly days of 
lawlessness. Law and order, in the 
form of economic reality, has come 
to the tax shelter territory of the 
1980's. 


'“Leverage” is the phenomenon of 
obtaining tax deductions derived from an 
investment of which only « portion of the 
purchase price is paid and the remainder 
borrowed. 

2“Conversion” is the process of 
converting income taxable at ordinary 
income tax rates to income taxable at capital 
gains rates. 

3 The “Tax Reform Act of 1976” included 
a comprehensive revision of the Internal 
Revenue Code as it pertains to tax shelters, 
e.g., limitations on investment interested 


e.g., limitations on investment interest 
deductions, a new provision limiting losses 
to the amountat risk, increased minimum tax 
and other provisions affecting specific areas 
of tax shelter law such as farming, oil drilling 
and sports franchises. 

4 The “Revenue Act of 1978” consolidates 
partnership at risk rules with I.R.C. Section 
465 at risk rules among other tax shelter 
related provisions. 

5 I.R.C. §465. The “at risk” provision limits 
the amount of tax deductions from any 
investment to the amount of an investor's 
personal wealth (cash, property or personal 
liability) actually committed to the 


investment. The section applies to motion 
picture films and video tapes, farming, 
leasing of personal property and exploring 
for or exploiting oil, gas and geothermal 
resources; it does not apply to real estate. 

The Tax SHELTER AupiT TECHNIQUE 
GutbELIngs, an internal ‘RS publication for 
use by its auditors, is included in the IRS 
EXAMINATION Tax SHELTERS 
republished in Federal Tax Coordinator 2d, 
beginning at page 11,501. The guide contains 
sections covering motion picture, farm 
operation, oil and gas, and equipment 
leasing tax shelters. 

7™The Capital Cost Recovery Act was 
introduced in the House of Representatives 
as H.R. 4646 by Reps. James Jones (D-Okla.) 
and Barber Conable (R-N.Y.) and in the 
Senate as S 1435 by Sen. Gaylord Nelson (D- 
Wisc.). 

The “10/5/3” type capital recovery 
legislation would eliminate the prevailing 
useful life concept of depreciation and the 
“Asset Depreciation Range” regulations 
under I.R.C. §167(m) establishing numerous 
detailed and complicated classifications for 
depreciation of business property. 

®The minimum tax on tax preference 
items is contained in I.R.C. §§56 and 57. 
There are separate recapture provisions for 
personal property (I.R.C. §1245) and realty 
(I.R.C. §1250). In the case of personalty, all 
depreciation is recaptured. The effect of 
“10/5/3” on recapture would depend on 
whether the asset is real or personal 
property. 

'© It is likely that the amounts a wage earner 
will be allowed to invest in individual 
retirement accounts will be increased to 
levels more on a parity with the amounts 
which the self-employed or small corporate 
businessman can put aside in their respective 
Keogh or corporate pension plan. 
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The 
Computer 


By Robert Bigelow 


Robert P. Bigelow, 
Woburn, MA., con- 
centrates his prac- 
tice on the legal 
problems of the 
computer industry. 
He is a former editor 
of Law Office 
Economics and 
Management (1969- 
1978), first chairman 
of the Economics 
Committee of the 
Massachusetts Bar Association and has been 
a member of the Council of the ABA’s 
Economics Section since 1974. He received 
his A.B. and J. D. degrees from Harvard 
University. Bigelow has written articles on 
law and computers for the American Bar 
Association Journal, Harvard Business 
Review, The Practical Lawyer, 
Law and Computer Technology, Rutgers 
Journal of Computers, and the Law and 
Computer Decisions. 


Mu has been written on how 
lawyers can use computers in their 
practice. But a detailed rundown 
of what is available would be of 
passing interest — the technology is 
changing; the price is dropping; and 
today’s system is tomorrow’s 
obsolescence. However, a_ brief 
overview of what is currently 
available may be helpful. Then a 
flight into the future, followed by a 
look at some substantive issues that 
lurk in the black boxes. 

The law office is an office with 
specialized needs, and automation 
has come to the law office as it has 
to other offices: primarily in the 
fields of accounting and word 
processing. Many offices now use 

computers for standard accounting 


functions: receipts, disbursements, 
accounts payable and receivable. In 
the past, services have often been 
provided by independent service 
bureaus. However, every year there 
is more bang for the customer's 
buck and many firms, including 
some very small ones, now find it 
economic to acquire their own, or 
in-house computer. 


The automatic typewriter or text 
editor has become common in law 
offices. The newer equipment 
more and more resembles data 
processing equipment, and some 
manufacturers now tout systems 
able to handle word processing and 
data processing. Computerized 
accounting techniques have also 
been applied to keeping time 
records, preparing bills, estate 
accounting, and the maintenance of 
tickler files to advise attorneys of 
upcoming meetings, trials, and 
even statutes of limitation. 


Among the earliest applications 
of computers to the practice of law 
was the automation of legal 
research. Mead Data Central offers 
LEXIS, a full text interactive 
computerized research service. 
LEXIS provides case decisions and 
expects by the middle of this year to 
have at least 15 years of cases for 
each state, searchable by full text, 
so that the lawyer may look for a 
particular word or phrase, even if it 
does not appear in any index or 
headnote. Mead also provides 
access to much SEC tax and 
accounting information, and in late 
1979 added a new service, picking 
up the full text of leading 
newspapers, news and _ business 
magazines, as well as stories and 
reports from major wire services. 

The West Publishing Company 
also has an interactive system, 
WESTLAW, through which the 
lawyer can search the full text of 
every state appellate decision 
published in the National Reporter 


System since the beginning of 1978, 
every case of F.Supp. and F.2d 
since 1961, and headnotes of many 
earlier cases. West is adding the 
U.S. Code and a federal tax law 


‘database. 


The lawyer with the computer 
terminal can also tap in on many 
commercial databases. For 
example, The Information Bank 
operated by the New York Times 
contains almost 2,000,000 items of 
general information with an 
emphasis on business news 
collected from 70 English language 
publications; it is available through 
commercial computer networks 
known as Tymnet and Telenet. 
Medline, sponsored by the National 
Library of Medicine, has 3,000,000 
items in its bibliographic database 
of biomedical literature from 3,000 
journals; 250,000 items are added 
annually and access is available 
through some 800 medical 
institutions that belong to the 
National Library of Medicine 
Network. 

There are also two U.S. 
Government computerized legal 
databases — JURIS at the 
Department of Justice and FLITE. 
Efforts by the private bar to gain 
access to these data bases have 
been, so far, unavailing. 

Akin to legal research is the 
increasing use of computers for 
document analysis, statistical 
analysis, and litigation support. 
There are a number of commercial 
suppliers of these services; it has 
become big business. The Antitrust 
Division of the Department of 
Justice requested $6,400,000 in 
Fiscal Year 1980 for computer 
support, primarily in the document 
analysis and retrieval area. 

The computer has also proved 
helpful in client interviewing as a 
prelude to document preparation. 
The American Bar Foundation is 
now examining how theories of 
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symbolic logic can be used to pre- 
pare documents in fields such as 
family law, estate planning and real 
estate, based directly on the logical 
relationships and statutes and reg 
lations. There has also bee 
experimentation on how com- 
puters, using statistical techni- 
ques, can “predict” the deci- 
sions of appellate courts. Com- 
puter techniques can also 
simulate what will happen 

when certain parameters are, 
changed. These “modelling” 
techniques are used exten- 
sively by economists i 
predicting how the busi- 
ness, industry and the 
economy will go; some 
lawyers have found mod- 
els helpful in arguing 
cases before administra-, 
tive agencies. 


The cost of moving 
information from one 
office to another, 
whether within the 
same firm, between 
firm and client, or 
between law firms 
is increasing. Com- 
puterized message 
transmission will 
soon be cheaper 
than the Postal 
Service, private 
carrier, or tele- 


word processing function 
transmitted at high speed over tele- 
phone, microwave, or satellite 
systems. Already telecommunica- 
tions carriers are fighting for this 
business. 

A promising development is 
teleconferencing, sometimes 
known as the Delphi technique. 
Here a proposal (or a request for 
information) is entered into a 
computerized database, other 
people read the message and react 
to it anonymously or with 
identification, as they may choose. 
The originator can refine the 
proposal for further consideration 
by others in the group. 

Issac Asimov Says that were ave 
been four great advances in 
civilization: Speech, by which 
man communicates; writing, by 
which man remembers; printing, 
by which man can distribute 
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knowledge economically; and 
computers/communications which 
makes the transfer of information 
distance independent. No longer do 
people or paper have to be 
physically moved. 
ew technology 
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where meetings and the per- 
sonal conferences can be dispensed 
with. The lawyer’s bulging file 
cabinets can be discarded, the 
tremendous quantities of paper and 
professional magazines that inun- 
date us everyday can stop. In the 
years ahead each lawyer could 
have his own computer terminal 
with keyboard and display capabi- 
lity. Here are some scenarios. 


e As Arthur Advocate enters the 
office in the morning, he dials up his 
personal electronic mailbox and 
finds what messages have arrived. 
Sorting them by sender, he displays 
them for consideration and action. 
One letter he orders to be filed. For 
another he dictates a response into 
the microphone of his voice 
actuated typewriter. Other 


“the*tube.” 


messages will be cancelled after 
perusal. As each message is 
considered, the sender will be 
advised that Arthur has received it. 
If reference to files are necessary, 
Art can order the pertinent 
documents displayed on another 
terminal for comparison and 
analysis and research. And 
Advocate’s secre- 
itary is not bound 
ito a typewriter; 
xather he/she be- 
fomes a true ad- 
iinistrative or le - 
al assistant. 
Lawyer Billie 
Barrister has a con- 
ference today with 
counsel for the other 
ompany in a merger. 
She does not personal- 
dy visit but confers 
dy videophone. If a 
Zroup conference is 
hecessary she goes to 
“SS /fhe conference room 
where holographic equip- 
ment using laser techno- 
Jogy lets Billie“meet” with 
Jawyers in several other 
gities simultaneously. The 
holographic techniques 
make it appear to each of 
fhem that the entire group 
is present inher or his own 
gonference room. 
ie In trial practice motions 
Are argued by videophone. 
‘Trials themselves use ex- 
panded holography, with the 
jurors sitting at home watching 


e As the office of tomorrow 
expands there is no need to 
commute to a central location. The 
lawyer works at home. Home is 
wherever the lawyer wants. A 
complete law library is at his 
fingertips, as is every file in every 
matter that he is handling. 

But these possible scenerios are 
not likely, because man is a sociable 
animal and likes the company of 
other people. Many developments 
in the law, and in law office 
management, had their genesis in a 
convivial drink. And it’s a long way 
from today to the Brave New 
World. Lawyers in particular are 
slow to change; there is too much 
stare decisis in our bones. But a look 
at what could be should help us plan 
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how to cope with the changes that 
are coming. 

The use of computers in the 
practice of law has not been 
without substantive problems. The 
ABA’s Committee on Ethics and 
Professional Responsibility in 
Opinion 1364 (April 1976) ruled that 
the use of outside agencies for data 
processing purposes was 
comparable to the use of employees 
and associates, and that it was not 
mandatory for a lawyer to notify his 
client in advance of giving 
information to the data processing 
service. The lawyer must, however, 
select the service bureau with care, 
and “take all reasonable steps to 
ensure the agency maintains the 
confidentiality of the information.” 


The development of computer- 
ized research techniques has 
malpractice overtones. In Holt v. 
Wayland, 338 Mich. 50, 56, 199 
N.W. 2d 195, 201 (1972), the court 
held that “proper legal research 
would have revealed that a case 
with the identical issue . . . had been 
pending in the Supreme Court for 
four months.” It was held that the 
attorney who failed to discover the 
pending case violated Disciplinary 
Rule 6-101(a)(2) of the Code of 
Professional Conduct. At the ABA 
meeting in Dallas last August the 
West Publishing Company 
announced the availability of 
computerized research to those 
lawyers with their own terminals at 
a price of $75 per hour connect 
time. Will the lawyer who fails to 
use these techniques, and misses a 
case, commit malpractice? 


The use of computerized 
litigation support techniques has 
also raised questions about limits of 
discovery. It has been held that the 
defendant need not disclose 
information from or about its 
computerized trial support system 
prepared solely for litigation, 
when the documents were available 
to the plaintiff through normal 


discovery without undue hardship. 


The court concluded that the 
support system reflected mental 
impressions, theories, and thought 
processes, and a detailed 
description of the system and its use 
would impinge on the defendant’s 
right to organize and use the 
material: IBM Peripherals, 5 CLSR 
878 (1975). However, the Antitrust 
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Division of the Department of 
Justice is asking Congress to permit 
discovery by the government of 
such information through a civil 
investigation demand. Discovery of 
this kind, especially if expanded to 
permit subpoera of the usage 
records maintained by on-line 
database proprietors, has serious 
implications for the continued 
viability of the attorney’s right to 
protect his work product. 

If lawyers are to deliver their 
services effectively and econo- 
mically in the coming decade, they 
must use evermore efficient tools 
and techniques. Systemization and 
standardization using sophisticated 
equipment operated by trained 
paraprofessionals, will become the 
norm. Lawyers who use _ these 
techniques will prosper; those who 
avoid the advance of technology 
will founder. o 


The Process 
of Design 


A selection process from an infinite number 
of variables based on client's priorities. 


By Raul L. Rodriguez 


Raul L. Rodriguez, 
A.LA., is executive 
vice president of 
Ferendino/Grafton/ 
S pillis/Candela, 
Architects/Engi- 
neers/ Planners, 
Coral Gables. He is 
director of the 
Florida South Chap- 
ter of the American 
Institute of 
Architects, the 
Architectural Club of Miami, the University 
of Miami School of Architecture and 
Engineering Alumni Association, and a 
member of the Miami-Dade Community 
College Interior Advisory Board. He is 
currently project architect for the Miami- 
Dade Community College New World 
Center Campus expansion program in 
downtown Miami, located one _ block 
east of the new federal courthouse 
also designed by F/G/S/C. 


The ushering in of a new decade 
is inevitably accompanied by a 
litany of predictions, projections, 
prohesies and forecasts of dubious 
value that are all but forgotten once 
the recounts and restatements of the 
past cycle start to be compiled. In 
dealing with our workplace it is of 


more consequence that we 
understand the process of design, 
that we develop an ability to 
prioritize, and, having done so, that 
we be able to select from the many 
variables before us at any one time. 

For this reason, in lieu of a list of 
“in” colors, recent developments in 
the electronics industry, or the 
“latest word” on_ the stylistic 
vocabulary, the alloted space has 
been dedicated to a case study 
which deals with process rather 
than preconceptions. 

Before embarking on a program 
of limited expansion that would see 
their practice grow within five 
years to include three additional 
attorneys, the senior partners of 
a Miami law firm decided to seek 
professional architectural advice in 
a manner not unlike the way they 
themselves offer legal advice. It 
seemed logical to them that before 
incurring the expense of additional 
space an architect be called in to 
help plan the extent and direction of 
this expansion. 

From the beginning three basic 
factors were discussed: time, cost 
and quality. Of these, quality was 
defined as the most important and 
time the least consequential. The 
practice’s expansion program was 
to be intentionally a gradual one as 
the availability of adjacent space 
would depend on lease expirations 
over a period of several years. Once 
quality standards and time 
parameters were established, 
architectural decisions, furniture 
and material selections were made 
based not on first cost, but rather on 
life-cycle cost. 


e The Conference Area. The 
first step was to be taken “across the 
corridor” where 800 square feet had 
become available. This space 
would have to operate temporarily 
without the benefit of direct 
adjacency. One fourth of the space 
was designated for file storage in a 
location that would ultimately be 
near the center of the office floor 
plan. The major portion of the 
newly acquired space, consisting of 
600 square feet, was allocated for 
conference use. 

Two seating areas were 
developed within the overall space: 
one around a conference table 
seating eight and one a more 
informal lounge group that would 
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Everyone 
promises good 
service, but we’ve 
put it in writing. 
This January, every 
American Title Branch Office 
is publishing the specific 
response times you can expect 
for key title services. Everything 
from acknowledging an order to com- 
pleting a search, from issuing a commitment 
to issuing a policy. 
® Now you'll know—in hours 
and days —the maximum time 


it will take to 
complete every facet 
of your project. And usually, 
we'll do even better. 
Your local American office 
has prepared a brochure that details 
this commitment to specific response 
times. If you haven't received yours, just call 
or write and ask for the new “Count on 
American” brochure. 

No one in the title insurance industry has 
ever done anything like this before. But then, 
no one has ever made such a sweeping 
commitment to service. 


american title insurance company 


1101 Brickell Avenue, P.O. Box 01-5002, Miami, Florida 33101. (305) 374-4300. 


a subsidiary of The Continental Corporation © TCC 1962 
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be comfortable, yet firm enough, 
from which to conduct business. 
The two seating areas allow the 
users to select either one or move 
from one to another as business may 
require without having to leave the 
room. 

Special attention was given to the 
lighting of this room. Artificial light 
was introduced from above by 
means of ceiling coffers that diffuse 
it, complementing that natural light 
allowed to filter from the side 
through the perforated window 
treatment. The coffers run 
perpendicular to the length of the 
space, visually reducing the 
distance between the two seating 
areas. 

e The Attorneys’ Offices. An 
arrangement similar to the 
conference room was developed 
for each attorney’s office allowing 
the same option of either dealing 
with clients across their desks or ina 
lounge setting. A rear work surface 
with additional storage was 
provided to allow the individual 
user to organize his work and be 
able to quickly clear the desk top 
over which a meeting might take 
place. 

The ceiling light coffers used in 
the conference room were repeated 
in each of these offices. This time, 
however, the ceiling light coffers 
formed two perfect squares, one 
over each seating area, thus 
reinforcing the bipartite nature of 
the plan. 

e Secretarial Area. Unlike some 
legal and most other professional 
offices (i.e., architects, engineers, 
certified public accountants, etc.) 
where teams work on a project, 
most of the legal work in this office 
is handled by each_ individual 
attorney and a secretary. Such a 
work relationship makes it 
necessary to design a plan to 
support this “one-on-one” work 
activity without compromising 
privacy. The space used for this 
function was reclaimed from what 
had been the building corridor and 
had been available when office 
space at the western most end of the 
building was annexed to 
accommodate three additional 
attorneys’ offices. 

Five years and 2,000 square feet 
into their expansion program, the 
firm continues to face 


space 
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demands generated by a growing 
practice but, having developed a 
process, are able to deal with 
change with confidence. 

This ability to deal with change is 
a result of allowing for it, not trying 
to predict what the change will be. 
Good design is real; it is honest and 
built to last; it is responsive to and 
representative of the people who 
use the space. It is more useful to the 
practitioner than any attempt at 
predicting the future, be it a decade 
or a day. oO 


Does Your Firm 
Need an 
Administrator? 


By Lawrence J. Gordon 


Lawrence J. 
Gordon is president 
of L. J. Gordon & 
Associates, consul- 
tants to the legal 
profession, located 
in Washington, D.C. 
He is past president 
of the Washington 
Capital Chapter of 
the Association of 
Legal Adminis- 
trators. He has been 
associated with law firms as an administrator 
for over 10 years and has written many 
articles and given speeches on the “Business 
Side of Law.” He graduated in 1955 with a 
B.A. in accounting from Pace University and 
is a certified public accountant. He is a 
member of the American Institute of 
Certified Public Accountants. 


Betore trying to answer this 
question directly, it is important to 
understand the background of law 
firms and how they compare to 
other organized businesses. 


Well organized companies 
typically have a “table of 
organization,” which follows the 
chain of command from _ the 
chairman of the board right down 
to the maintenance or janitorial 
function. Each department is 
headed by a director, supervisor or 
other “person in charge.” The 
department heads are in turn 
responsible to a body of higher 
authority. This body sets policies 


and procedures and evaluates the 
performance of the departments to 
ensure the effectiveness and 
efficiency needed to maintain the 
firm’s standards. 

An attempt is made to split 
functions and responsibility among 
technically skilled specialists, 
(avoiding a duplicity of function), 
and to create a well integrated 
organization with maximum 
productivity and efficiency in 
carrying out the needs of the 
company. 

Does this sound like the 
organization of a typical law firm? 
If you are familiar with how most 
law firms operate, your immediate 
and obvious answer is no. Let us 
examine why this situation exists, 
and what changes are taking place 
in the “business side of law.” 

Until recently, the practice of 
law, as seen through the eyes of a 
lawyer, was not a business. It was 
the dedication of professionals to an 
ideal of justice and providing 
clients with a service greatly 
needed by society. The fee was 
merely a byproduct of this service, 
and certainly not to be highlighted 
or discussed as a key element of the 
client-attorney relationship. 


With the passage of time and 
many complex laws, the profession 
of law has attracted many more 
lawyers. There are presently 
approximately 500,000 lawyers in 
the United States — one for every 
484 persons.! 

Clients’ needs, especially 
corporate clients, have increased 
astronomically. New fields of law 
have opened up. Existing areas of 
the law have broadened. Lawyers 
find that in order to meet the total 
needs of their clients, they have to 
amalgamate with other lawyers, 
who have various talents and the 
expertise to satisfy the total needs of 
their clientele. This, of course, is the 
proponent of the law firm 
partnership. When many attorneys 
work together ina partnership, they 
face additional administrative 
problems due to the larger amount 
of attorneys and staff — problems 
which they did not experience 
when practicing alone. These 
problems are both major and minor 
in scope and may include such areas 
as methods and amount of 
distribution of profits, setting of 
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billing rates, types of office 
equipment and whether to either 
buy or lease, choosing the form and 
style of the letterhead (including 
order of attorneys’ names), types of 
furnishings (traditional, contem- 
porary or modern), the setting of 
salary levels for associates and 
secretaries, policies regarding 
vacation, sick leave, etc. The list 
goes on and on. : 

The attributes which make an 
attorney a truly accomplished 
member of his profession, 
unfortunately, are not the same 
qualities which are needed for the 
successful administration of a law 
firm. Attorneys are usually affected 
by the little things, analogous to the 
details of their work product. Items 
that are material in nature, 
requiring research and involving 
large amounts of money (such as 
choosing the right word processing 
equipment) are apt to get less of a 
reaction from a lawyer. Either the 
attorney does not fully wish to take 
the time required to understand the 
subject matter, or the attorney is not 
interested and would rather spend 
time practicing law: rightfully so. 
Furthermore, attorneys’ billing 
rates are usually so significant that 
time spent on administrative 
matters, no matter how effective, 
usually results in a net economic loss 
to the firm. 

The truth of the matter is that the 
nature by which law firms 
practiced law over the last 10 years 
has changed significantly and even 
more dramatic changes can be 
expected in the next 10 years. 

The legal profession is a big 
business. In a typical law 
partnership, net profits approxi- 
mate 50 percent of gross fees. If the 
ratio of associate attorneys to 
partners is equal to 1.5to | or better, 
and productivity is at normal 
capacity,’ the partners should be 
earning substantial salaries, 
probably better than $60,000 each.* 
With the advent of skyrocketing 
costs due to inflation and spiraling 
starting salaries for associates, 
many lawyers are finding it more 
difficult to raise fees in line with 
escalating costs. Combine these 
factors with increased competition 
in the field of law, and it is difficult 
for many firms to maintain their 
present income levels. 


OUR WORKPLACE 


When law partnerships reach a 
level where the controlling 
partners/management can no 
longer feel the pulse of operations 
or the changes taking place within 
the partnership, it is time to hire a 
qualified business manager, also 
referred to as an administrator. It is 
this person’s function to review the 
firm’s operation in depth. The 
qualified administrator should have 
a knowledge of finance as well as a 
flair for organization and an ability 
to deal with people. He/she must 
also be familiar with the “new” 
world of changing technology 
which is constantly emerging, and is 
affecting, to a large degree, the 
practice of law. 


A s in any other business, there are 
key areas which I call “control 
points.” These points measure the 
effectiveness of the law firm’s 
operation. These “control points” 
affect either the “revenue” side, or 
the “expense” side of operations. 

The “revenue” side of operations 
is much more important than the 
“expense” side, as very little can be 
done, normally, to reduce expenses 
materially without changing the 
basic structure of how a particular 
law firm operates. Salaries and rent 
are the two largest expenses of the 
law firm. Salaries, usually set once a 
year, are dictated by market 
conditions. Rent, usually based 
upon a_ long-term lease, has 
increases based upon escalation 
clauses, which are governed by the 
lease. Constant policing of other 
expenses usually will not have a 
material effect upon profits. 
Expenses, for the most part, are 
therefore fixed, and the “monthly 
nut” will change very little. 

The components of the“revenue” 
side of operations are the key to 
greater control and larger profits. 
They include an evaluation and 
understanding of: 

e attorney productivity 
(chargeable hours) 

e determination of adequate 
billing rates. 

e measurement of unbilled time 
and accounts receivable 

e inventory turnover (timely 
billing and collection) 

e control over write-offs and 
discounts 
e keeping track of business 


development time 

e keeping track of attorney time 
spent on community matters 

e preparation of revenue 
forecasts, compared to expenses. 

By having the “administrator” use 
these aids, he/she can _ bring 
deficiencies that exist within the 
law firm to the attention of 
management. Once known, proper 
steps can be adopted to alleviate or 
eliminate these deficiencies. 

A periodic review of expenses is 
needed to ensure that they are in 
line with the budget. This is more of 
a policing action than an analysis. 

It may be possible, no matter 
how small your firm, to take 
advantage of “new technologies” 
now offered to law firms. These 
technologies include computers for 
accounting, word processing, 
litigation support systems — 
facsimile equipment to transmit 
documents via the telephone lines 
in minutes — microfilming for file 
storage — centralized dictating 
systems which may be used from 
remote locations — _ telephone 
systems (which may be leased or 
purchased), which will keep track 
of telephone calls by client — and 
others too numerous to mention. 

Some of these new technologies, 
when properly applied, can reduce 
the law firm’s production costs. In 
each one of these areas, there are 
countless vendors. Each product 
has different features with costs 
varying greatly. In addition, most 
of these vendors offer programs for 
renting or leasing, as well as 
purchasing equipment. New 
vendors enter the market 
continually, and many old vendors 
go out of business. In some of these 
areas technology is changing every 
30 days. It takes an expert such as 
your administrator to prepare a 
study for your law firm to see which 
of these technologies fit your firm’s 
needs not only now, but in the 
future as well. 

For example, in the word 
processing area, there are now 
approximately 60 vendors renting, 
leasing and selling their equipment. 
By choosing the equipment fitted to 
your firm’s needs, you may be able 
to cut secretarial costs and improve 
turnaround time in producing a 
finished document. 

With the advent of EEOC and 
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ERISA, there are many new laws 
with which a law firm must comply. 
Further, there are new laws 
affecting medical and disability 
insurance. It is not sufficient just to 
be familiar with these laws; they 
must be administered on a daily 
basis. 

Personnel needs of the law firm 
must be met. This requires 
knowledge of labor pools and 
extensive interviewing. To keep 
highly qualified personnel 
employed, the law firm must design 
salary and fringe benefit programs 
which are competitive with other 
law firms in the area. 

Overseeing equitable distri- 
bution of workload among the staff 
is an important factor in ensuring 
both maximum productivity, and 
high morale. 

These are just a few of the key 
areas in which an administrator 
must perform effectively in order 
to maintain the well-being of a firm. 


In addition to the afore- 
mentioned areas, the administrator 
should be able to organize and have 
knowledge in: 

e space planning for present 
and future needs; 


e control over purchasing of 


supplies; 

e maintenance of “plant” 
facilities and equipment; 

e coordination of attorneys’ 
meetings; 

e management of staff 
employees and systems, including 
secretaries (including work 
processing), library, filing, 
duplicating, janitorial, purchasing; 

e administration of insurance 
programs; 

e coordination with legal staff 
to make sure their needs are 
satisfied; 

e planning firm functions 
(meetings, parties, etc.) 

e Innovating or introducing 
new ideas affecting nonlegal areas 
of practice. 

The administrator is needed in 
the small growing firm as well as in 
the medium size or larger firm. It is 
important for your law firm to look 
ahead to the 1980’s. An investment 
made in a qualified administrator 
today will save even the small firm 
many thousands of dollars. The 
professional administrator will set 
needed systems and procedures 
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into place today, which will change 
little as the firm grows. By not 
planning for the future, when the 
medium size or larger firm realizes 
it needs an administrator, the firm 
must face the pain of reorgani- 
zation. 


L. this area, it is a worthwhile 
investment to start early. An easy 
way to measure your savings is to 
determine how many billable 
attorney hours will be saved by 
having an administrator on board. 

The administrator should have a 
knowledge of accounting and an 
ability to read financial statements. 
A working knowledge of budgeting 
would help keep the administrator 
abreast of present operations as 
well as plans for the future. 

The ability of the administrator 
to communicate clearly and 
logically is one of the most 
important attributes. He/she is the 
crossroads between the legal and 
nonlegal staff. Gaining and keeping 
the respect of both the lawyers and 
staff is essential for the survival of 
the administrator. 

Innovation of systems and 
procedures to help solve problems 
quickly and economically is 
another needed . ingredient. A 
knowledge of office procedure and 
office machinery is essential to keep 
the “plant” running smoothly. 

To sum up, the administrator 
must possess the knowledge and 
diplomacy of a head of state, the 
patience of a teacher and the 
maturity of a parent. The 
administrator should be the 
cornerstone of your firm’s 
personnel, policy and economic 
matters. 


The field of law office 
administration is a relatively new 
one. Up until recently, most 
administrators came from industry. 
They were experienced executives 
who desired to change their career 
objectives. Many were retired 
officers from the military. Super 
secretaries have made the 
transition from staff member to 
management. Because of the ever 
increasing demand for this type of 
service, various colleges and 
universities are starting to offer 
courses in law office management. 

At present, salaries for 
administrators range from $20,000 
per year to over $100,000‘ per year. 
Duties and responsibilities vary 
widely from firm to firm. 

There is an anomaly when one 
considers that law is perhaps the 
fastest growing profession in this 
country. 

While there is a glut on the market 
as far as lawyers are concerned,® 
there is a segment of the population 
whose legal needs are going 
unsatisfied. The very poor receive 
legal aid. The very rich can afford 
to pay the legal fees. What about 
middle-class America? The middle- 
class cannot afford legal services. 
Because our system is a free 
enterprise system, based upon the 
law of supply and demand, and 
because the Supreme Court 
recently ruled in several antitrust 
cases that minimum fee schedules 
and advertising prohibitions of 
lawyers were illegal, there will now 
be fierce competition in cultivating 
“middle-class” America. 

This will give rise to the creation 
of law firms with many branches 
spread throughout the country, 
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similar to H & R Block. Since 
competition will be keen, cost 
systems and the “proper delivery of 
legal services” will be paramount to 
the successful firm. Business 
management will become as 
important as the legal services 
provided. 

Communication between offices 
will increase. Use of improved 
technologies will increase. Demand 
for more automation will increase. 


OUR WORKPLACE 


Courts will be using computers in 
judging cases. Testimony will be 
taken via closed circuit TV from 
remote locations. These changes, 
and more, are already in the works. 

Firms that cater to large 
corporate clients will number 2,000 
— 3,000 members, due to the new 
fields of law emerging. Law firms 
not possessing a particular expertise 
fear that in referring the client to 
another firm to satisfy that need, 
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they may lose the client altogether. 
Firms want total capability to serve 
their larger corporate clients. It is, 
therefore, my belief that the law 
firm properly managed today will 
be the law firm of the future. 
Changes are already upon us, 
gaining momentum everyday. oa 


! According to The Bureau of Labor 
Statistics. 

2 Approximately 1500 chargeable hours 
per partner and approximately 1600 
chargeable hours for associates. 

3 Varies with type and geographical 
location of practice. 

4 As reported by the Association of Legal 
Administrators, Glenview, IIl. 

5 There are 35,000 lawyers being admitted 
to the Bar annually (in the U.S.). There are 
only 21,000 job openings, per the Bureau of 
Labor Statistics. 


Office Personnel in 
the Eighties 
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the most dramatic 
change which occurred in the law 
office during the 1970’s was the 
technology of word processing 
equipment and other hardware, 
which became available and has 
been used by the average lawyer. 
Although technology will continue 
to increase in the law office, with 
both new products becoming 
available and existing products 
being offered at more affordable 
prices, I believe the most significant 
change in the 1980’s will occur in the 
area of office personnel. 

I characterize the change in 
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personnel as the advent of the team 
concept in the law office. Our 
traditional way of practicing law 
started with the solo practitioner 
who not only researched the law, 
counseled clients and appeared in 
court, but also was the scrivener for 
most of the documents utilized. 
Next, the concept of secretarial 
assistance developed as the lawyer 
learned that his or her time was best 
spent in areas other than the actual 
preparation of documents and 
pleadings. As law firms began to 
develop, lawyers became aware 
that practicing “in a vacuum” is the 
most difficult approach to the law, 
and that the ability to discuss issues, 
concepts and tactical approaches 
with other lawyers contributed to a 
better work product. 

I would imagine that the first 
nonlawyer who invaded the 
traditional realm of the attorney 
was the law clerk, who was utilized 
to do basic research and the 
drafting of documents. Once again 
the lawyer came to realize that as 
the practice of law became more 
complicated, the lawyer needed 
additional personnel to help 
produce and assist in the delivery of 
legal services to the client. Once the 
concept of law office economics 
and management began to grow in 
the United States, lawyers realized 
that the use of nonlawyer personnel 
within the office not only 
contributed to a better work 
product, but also reduced the cost 
to the client. Thus, as the 
inflationary pressures increased the 
lawyer became more aware of the 
economics of practicing law and 
personnel within the office began to 
expand beyond the traditional one 
lawyer to one nonlawyer standard. 

These people within the law 
office, who were neither lawyer, 
law clerk nor legal secretary, were 
originally referred to as “lay 
assistants.” However, in ensuing 
years, they became more 
commonly referred to as 
paralegals, legal assistants or 
research analysts. We have come to 
realize that many of the tasks that 
were traditionally performed by 
the lawyer within the office are not 
required to be done by an attorney 
under the Code of Professional 
Responsibility. These tasks should 
not be done by an attorney whose 
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billable rate is four to five times that 
of a nonlawyer and whose net cost 
to the office may be as much as 10 
times more than the nonlawyer. 

As we enter the 1980's, the 
most successful and efficient law 
offices will develop the team 
concept. This consists of a lawyer 
(or several lawyers) assisted by 
nonlawyers within the office whose 
activities include research, 
investigation, litigation support, 
administrative duties, bookkeeping 
and document preparation. The 
nonlawyers -vill be involved in 
meeting with and talking to clients, 
lawyers and other nonlawyers, as 
well as in the origination of 
correspondence to clients, lawyers 
and other nonlawyers. Such 
activities are ‘otally permissible 
under provisior.s of the Code of 
Professional Responsibility, Canon 
Three, and Disciy linary Rules 3-101 
through 3-104. 

In order to properly use 
nonlawyers wit!iin the law office 
and develop an operational team, 
lawyers must recognize and 
implement a proper division of 
responsibility. ‘Chis requires a 
recognition by the attorney of the 
concept of ‘“lawyering.” I 
recommend that each attorney 
draw a vertical line down the center 
of a legal pad marking “lawyer” on 
the left side and “nonlawyer” on the 
right side. Each time the attorney 
performs a task within the office, 
whether it be a telephone call, a 
conference, or dictation, he should 
identify that task by asking the 
following question: “Do I have to 
be a practicing lawyer, admitted to 
The Florida Bar, in order to 
perform that job?” If the answer to 
that question is “yes,” a brief 
description of the task is placed 
under the “lawyer” column, and if 
the answer to the question is in the 
negative, the entry is made under 
the “nonlawyer” column. 

This basic type of functional 
analysis should enable any attorney 
to clearly identify those items 
within the office that are being 
done by an attorney and should be 
done by a nonattorney. Once jobs 
such as answering routine calls and 
correspondence, interviewing, 
preparation of forms, calculation of 
figures required for closing 


statements and tax returns, and 


scheduling of procedural items in 
all phases of the law practice are 
identified as those best performed 
either initially or completely by the 
nonlawyer, these responsibilities 
should then be delegated by the 
attorney, to be performed under his 
supervision. If additional 
nonlawyers need to be added to the 
team in order to handle these 
functions, the net result of that 
reorganization will be a saving to 
the law firm, rather than an 
expense. 


I; the functions delegated are 
taking up three hours of the 
lawyer’s day, then even at a billable 
rate of $75 per hour, the lawyer can 
free up $225 of billable time per day 
or $1,125 per week. If a nonlawyer 
is hired at a salary of $225 per week, 
that cost will be absorbed in the 
very first three hours, leaving the 
nonlawyer an additional 37 hours in 
that week to perform other tasks 
within the office. Even if it takes the 
nonlawyer twice as long as the 
lawyer to perform the task in 
question, the net saving is 
significant and should result in not 
only a higher quality product, but 
also one that can be billed to the 
client at a lower cost. 

The nonlawyer staff which forms 
a part of the team should be treated 
on a professional basis, furnished 
suitable office space, dictation 
equipment, and support personnel 
to produce the ultimate work 
product. For continuity, the 
secretarial staff normally works 
fixed hours, based upon a 35 or 40- 
hour week. However, many offices 
have had great success with a 
flexible work schedule setting hours 
to the mutual convenience of the 
employee and firm and using part- 
time employees, night and 
weekend shifts. Lawyers utilizing 
paraprofessionals within the office 
should consider a work ethic similar 
to that set for the lawyers in the 
firm: to-wit “as many hours as it 
takes to complete the job,” together 
with fringe benefits normally 
reserved to attorneys (such as 
expanded holidays, vacations and 
sick leave; inclusion in disability, 
health and life insurance 
programs). 

If we are to abandon the 
traditional personnel concepts 
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within the law office in favor of 
expanded use of nonlawyers, then 
we must likewise be prepared to 
abandon the traditional approach 
to nonlawyer compensation. 
Lawyers as well as nonlawyers 
should be compensated in 
relationship to their contribution to 
the firm or team, and not restricted 
to “lock-step” or functional levels of 
compensation. Just as the number 
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of years out of law school or the 
number of years with the firm 
should not be the single factor in 
determining compensation for 
lawyers, the age of the employee, 
years with the firm, or job title 
should not be the only 
compensation factor considered in 
evaluating nonlawyers. If 
contribution to the firm or the team 
is evaluated as one of the most 
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important factors in setting 
compensation, then there are no 
reasons why within the same firm 
some secretaries will make more 
than legal assistants, some legal 
assistants will make more than 
secretaries, and some nonlawyers 
will make more money than 
lawyers. Obviously, the potential 
for growth in the higher ranges of 
the salary scale will normally be 
more available to lawyers than 
nonlawyers; however, the exclusion 
of nonlawyers from both financial 
and professional growth in their job 
will diminish productivity and 
contribution to the firm. 

The 1980’s will see the ratio of 
nonlawyers to lawyers increasing 
within law firms, as more and more 
attorneys seek to combat the 
inflationary spiral. The solo 
practitioner will survive only 
through the utilization of 
nonlawyer personnel within the 
office, and while the firm will 
expand, it will still be a single 
lawyer operation. The potential for 
utilization of nonlawyers within the 
law office is greater in the smaller 
firm than in the larger firm. 
Unfortunately, tradition has 
dictated that the larger firms have 
been the trail blazers within these 
areas, thereby growing in strength 
and overpowering the solo practice 
or small firm competition. As the 
use of nonlawyers within the firm 
increases, there will be a growing 
sense of professionalism on the part 
of the nonlawyers and a recognition 
of that professionalism on the part 
of the lawyers. Local, state, and 
national groups dedicated to the 
education and increased 
proficiency of legal secretaries, 
legal assistants, and legal 
administrators cannot help but 
strengthen the legal profession. 

Survival in the coming decade 
will be closely aligned with the 
willingness of the attorney to 
abandon the traditional mode of 
delivering legal services and to use 
the combination of personnel, 
systems, and equipment in the 
cheaper, better and faster delivery 
of legal services to our clients 
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Sloppy Options. 


( A few ideas on how to avoid them. ) 
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treatment. And this can be rather daring, 
because once the option is exercised, it 
becomes the contract of sale. So Chicago 
Title has published a paper that 
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The 
Changing 
Profile 


of the 
Legal 
Profession 


By Murray L. Schwartz 
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This article is adapted from a speech 
Schwartz delivered at the General Meeting 
of Sections and Committees of The Florida 
Bar in September 1979. 


“¥ he last two decades — actually 
less — saw remarkable changes in 
matters that are near and dear to 
lawyers, and the next decade 
promises at least as much. Several 
developments I think are specially 
significant for lawyers: the 
changing profile of the Bar; the 
bureaucratization of the legal 
profession; the shift from a self- 
regulated to a market-regulated 
legal services delivery system; and 
the dispersion of control over the 
professional responsibility of 
lawyers! 


Consider first the changing 


profile of the legal profession: 
According to the U.S. Bureau of 
the Census, there were 209,000 
lawyers in 1960, with 10,000 new 
admittees in that year. Ten years 
later there were 278,000 lawyers; 
the new admittees had almost 


doubled to 18,000. In 1977, the last 
year for which I have comparable 
figures, there were 462,000 lawyers 
with the number of new admittees 
more than doubling again to 38,000. 
Over that 17-year period the 
general population had increased 
about 20 percent from 182,000,000 
estimated 217,000,000, while the 
number of lawyers had more than 
doubled. We shifted from one 
lawyer to every 850 people in 1960 
to one per 450 in 1977. 

Florida kept pace with the rest of 
the nation. In 1960, there were some 
7,700 Florida lawyers for a 
population of 5,000,000 — one 
lawyer for 650 persons. In 1979, 
there were 25,500 lawyers for about 
8,500,000 persons, one lawyer for 
every 340 persons. 

As dramatic or traumatic as these 
numbers may appear to be, the 
figures with respect to race and sex 
are even more striking, as barriers 
to entry to the legal profession 
based on those characteristics fell. 
In 1963 there were less than 2,000 
women law students, about four 
percent of the total; in 1978 there 
were some 37,000, about 30 
percent. 

There were almost not enough 
minority students in American law 
schools to be counted until 1969, 
when there was a total of 3,000 out 
of 59,000 law students. In 1978-79 
there were 10,000 minority 
students, out of 121,000. The 
percentage of minority students 
almost doubled and the absolute 
number more than tripled in ten 
years. 


What is the significance of this 
tremendous increase in the number 
of lawyers? 


I shall pass the obvious 
significance of supply and demand 
and the downward pressure on 
fees. Whatever the contrary 
evidence for the medical profession 
and in special circumstances for 
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lawyers, it is safe to assume that 
increases of the magnitude I have 
described, without other structural 
changes, or an unprecedented 
increase in the gross national 
product, will result in increased 
competition for employment, 
raising the specter of resulting 
under-, if not un-employment. If 
that does come about, there will 
undoubtedly be greater pressure 
for more governmental employ- 
ment for lawyers and for greater 
governmental subsidy of legal 
services. 


The addition of minorities and 
women to the bar will likely result 
in more attention being paid to the 
legal problems of minorities and 
women, either through direct 
representation or through bar or 
governmental political processes. 


The average age of the bar has 
substantially lowered. Between 
1969 and 1979, some 300,000 
lawyers were admitted to the bar, 
substantially more than the number 
of lawyers in practice in 1968. 
Without taking account of an 
estimated annual 2.5 percent 
attrition rate for lawyers already in 
practice in 1968, more than half the 
current bar must have been in 
practice less than 10 years. Indeed, 
since the flow of new admittees has 
been largest in the past five years, it 
is likely that at least 30 percent of 
the members of the bar have been 
in practice less than five years. 


Although as one who educates 
future lawyers, I am proud of our 
products, I would scarcely claim 
that they are fully developed 
lawyers on graduation or even five 
years out. Training and 
socialization experiences must take 
place, a process that traditionally 
has been carried on by the older and 
more experienced lawyers. The 
numbers suggest that there are 
simply not enough such lawyers to 
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go around for this purpose. The 
training and socialization of the 
younger lawyers is likely to take 
place within their own age group. 
Meaning also that the political and 
social interests of the organized bar 
are likely to shift to accommodate 
to the new majority. 


| oe the future, we know of 
course that the flow of new 
admittees will continue for at least 
three more years. Those lawyers are 
already in law school. In my own 
state of California we shall have 
92,000 lawyers by 1984 — a 
projected ratio of one lawyer to 284 
persons, as opposed to the 
traditional U.S. figures which have 
hovered around one to 700. 

In addition to 
these changes 
in numbers, 
the past ten 
years have 
seen an accé: 
leration of my 
second caté- 
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titioners or as work ui 
but in conformitywith'the times, 
small firms are defined in the sur- 
vey as consisting of from two to ten 
lawyers. 


Correspondingly, corporate legal 
staffs, public-financed legal staffs 
and large law firms have continued 
to grow larger and larger. In 1978, 
there were over 11 law firms with 
more than 200 lawyers (one now has 
over 500), and 80 had more than 100 
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lawyers. An additional 120 firms 
had more than 50 lawyers each. 
But size imports more than 
numbers. As firms grow larger, they 
convert from collections of 
individuals in partnership for their 
mutual convenience to institutions, 
where the continuity of the firm for 
its own sake and not for the welfare 
of the current individual members, 
is the raison d’etre. An Association 
of Legal Administrators, formed in 
1971, now has 2,000 members, all of 
whom are employed by law firms 
for administration only (See also, 
Lawrence J. Gordon’s article, in this 
issue). In short, a growing segment 
of the private bar is experiencing 
the pains and pleasures of 
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increasing number of 


corporations that handle their own 


legal affairs in-house, with 
consequently larger numbers of 
lawyers so employed; in fact, a 58 
percent increase in the past five 
years. The organization of legal 
clinics for paying clients and 


department store law offices is also 
illustrative of this trend toward 
bureaucracy. 

We witness the same pheno- 
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menon in furnishing legal services 
to the poor. Prior to 1964, the 
estimated national expenditure was 
$4,000,000, for both criminal and 
civil legal services for the poor, with 
the paid services provided by a 
handful of lawyers. This past year 
the direct appropriation for the 
Legal Services Corporation was 
$270,000,000; the Corporation has 
requested $337,500,000 for the next 
year. Some 5,000 men and women 
are full-time federally supported 
lawyers for the poor in civil matters 
only, working in a network of law 
offices linked to a central 
Washington office. On the criminal 
side, I need not remind Florida 
lawyers that representation of 
indigent defendants in criminal 
cases is now almost totally required 
as a result of Gideon v. Wainwright 
in 1963 and Argersinger v. Hamlin 
in 1972, with the consequent 
expansion of the number and size 
of public defender offices, as well 
as of prosecutors’ staffs. 


The 1970’s also accelerated 
the trend toward a national bar. 
Law schools admit on the basis 


ike of the nationally administrated 


LSAT, with the state of origin 
irrelevant in all but a few state 
institutions. The largest num- 
ber of law faculty throughout 
out the United States are 
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“is for lawyers, the bar 
mination has gone national with 


the multi-state examination. Law 


firms and the institutional offices 
recruit nationally. Justified by the 
demands of clients — both in hand 
and in the bush — more and more 
law firms have opened branches in 
several states and several have 
expanded internationally. Even 
without branch offices, lawyers 
increasingly give advice about the 
law of states other than their own, 
either without moving out of their 
own offices or via forays into the 
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other states. Transportation and 
communications have weakened 
the local roots of lawyers, as well as 
those of the nation at large. 

I do not mean to suggest that state 
and local bars are obsolete. I do 
think that the problems with which 
they have been traditionally 
concerned must now be addressed 
in their national perspective; a 
solely local perspective can no 
longer suffice. 


M, third category is the shift 
from a self-regulated to a market- 
regulated legal services delivery 
system. Here, I would like to 
emphasize the ordinary legal 
matter with a passing reference to 
what I shall call the extraordinary 
legal matter. Both categories were 
given a boost by decisions of the 
U.S. Supreme Court, striking down 
the bar’s attempts to regulate the 
patterns of delivery. 

With respect to the “ordinary” 
legal matter, Brotherhood of 


Railroad Trainmen v. Virginia State 
Bar (1964) accorded constitutional 
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protection to a group legal services 
plan of the Railway Brotherhood 
which recommended lawyers to 
union members in FELA cases. Not 
only did that case validate and 
stimulate group legal services plans 
which had their own market roots, 
it laid the legal foundation for 
group legal services and, I believe, 
made almost inevitable the market- 
oriented advertising decision of 
Bates v. Arizona State Bar. (1977). 

Parallel developments were 
professional approval of the use of 
paraprofessionals and of formal 
specialization, although the latter 
development does not seem to have 
progressed as fast or as far as its 
advocates had hoped. The 
advertising and solicitation cases 
seem to have taken up the headlines 
if not the energy of the bar; these 
earlier changes fell to the back 
pages. 

I do not mean to under-rate the 
long-term potential of these other 
developments. The potential of 
group and prepaid plans for a more 
rational delivery system is obvious. 
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What may not yet have been 
adequately recognized the 
potential of the paraprofessional 
movement. To date, these specially 
trained legal assistants have been 
employed primarily by the 
institutional legal service 
organizations — large law firms, the 
Legal Services Corporation, which 
employs 2,500 legal assistants along 
with its 5,000 lawyers, and that new 
marketing mechanism, the “Legal 
Clinic” which has been made 
possible through extensive use of 
paraprofessionals. What has yet to 
come on an efficient basis, is the 
utilization of paraprofessionals by 
the solo practitioner and the small 
firm. 

The “extraordinary” legal matter 
saw a most significant development 
in the 1960's: the public interest law 
firm. Lawyers who _ represent 
causes were not new even then. 
What was new was the infusion of 
foundation money to support the 
lawyers and the nonspecific agenda 
of a number of public interest law 
firms: a kind of expanded modern 
letter of marque and reprisal. 


ew in number, public interest 
lawyers captured the public 
imagination and In re Primus in 
1978 followed the 1963 progenitor 
of this whole movement, NAACP v. 
Button, in manifesting the judicial 
solicitude by affording consti- 
tutional protection to what would 
have been condemned as solici- 
tation had the activities not been 
cause-related. 


The drying up of foundation 
funds to subsidize these firms 
forced the public interest bar to 
look to the award of attorneys’ fees 
for financial support. Although 
there were some setbacks in the 
courts, Congress and some state 
legislatures more and more 
frequently have included 
provisions for the award of 
attorneys’ fees in specific statutes 
and, in a few instances, as a more 
general matter. Still small, the 
public interest law movement 
seems healthy today. 

For the ordinary case, the shift to 
market regulation can be viewed as 
militated by several U.S. Supreme 
Court decisions of the 1970's. 
Goldfarb v. Virginia State Bar 
(1975) made clear for antitrust 
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purposes, that the practice of law is 
a business. Bates v. Arizona State 
Bar wrapped the first amendment 
around the advertising flagpole (or 
is it the other way?) for lawyer 
advertising. The solace the bar may 
have felt from the outcome of a 
rather traditional ambulance- 
chasing case — Ohralik v. Ohio 
State Bar Association (1979) — was 
slight indeed, given the guarded 
way in which that majority opinion 
was written. Of course the bar had 
previously undertaken to loosen its 
traditional restrictions against 
advertising. But now, the loosening 
was required. More importantly, 
perhaps, if proof of the low status of 
the legal profession’s self-regulation 
were needed, surely it would be 
supplied by the unwillingness of the 
Supreme Court to give much 
weight to the bar’s own assessment 
of the undesirability of such 
reaching out of clients. 

We have not yet realized the full 
impact of these decisions. There has 
been far less of an advertising blitz 
by lawyers than had been 
predicted. Any success attributable 
to advertising has been due largely 
to the fact that those lawyers have 
been the only ones who have 
advertised. To the extent that their 
commercials may be replicated in 
the future many times over by 
competing lawyers, their special 
advertising advantage will diminish 
and general advertising will 
become much less productive. One 
prediction, therefore, is that the 
lawyer advertising of the future will 
be focused; it will be directed at 
particular segments of the 
community through selected means 
of communication. 

There is another incipient 
development, which can have as 
powerful an impact upon this shift 
to the market as any I have 
recounted. It started in the 1970’s, as 
one target of the consumer 
movement. I refer to the attack on 
the doctrine of unauthorized 
practice. I have little doubt that 
the next decade will see major 
assaults upon that doctrine, both by 
the consumer movement and 
through the attempts of 
paraprofessionals to render services 
directly to clients. 

I do not think that the attacks will 
succeed insofar as they might 
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attempt to replace trial lawyers 
with nonlawyers. Chief Justice 
Burger’s attacks on the competence 
of trial lawyers are not likely to be 
satisfied by the substitution of 
nonlawyers. But in the areas of 
counseling, drafting and 
negotiating, of giving advice, 
whether tax, business or real estate, 
the bar is in for heavy weather. It is 
ironic that these attacks will occur 
at the time when there will be more 
lawyers than ever before in our 
history. 


M, final category is the 
dispersion of control over the 
professional responsibility of 
lawyers. 

As one who has attempted to 
teach the course once called Legal 
Ethics for some 20 years, I can attest 
that it was not until very recently 
that one could find even quasi- 
authoritative answers to questions 
about how lawyers were expected 
to behave in a wide variety of 
situations, many of which involved 
transactions that occur daily in law 
offices throughout the United 
States. Today, an authoritative 
judicial body of lawyer’s law is 
being generated by malpractice 
litigation, claims of ineffective 
counsel in criminal defense, 
controversies over the award of 
attorneys’ fees, and motions by one 
side to disqualify the lawyers on the 
other side for conflict of interests. 
Lawyers’ professional decisions are 
no longer invisible. In this consumer 
age, one does not have to be much 
of a seer to believe that this 
exposure is likely to produce 
externally imposed standards of 
competence and conduct. 

This increase of litigation 
involving lawyers’ affairs is one 
facet of a more general 
phenomenon — the rise of public 
participation in the affairs of 
lawyers. It is apparent, for example, 
that a controversy over a lawyer's 
behavior put before a judge or jury 
in an adversary context is 
differently regarded, with different 
dynamics, than when the same issue 
is presented by written inquiry to an 
ethics committee or is considered 
internally by a law firm. 

In addition, lay persons now 
serve on some state bar boards of 
governors and on _ disciplinary 


tribunals. Legislatures impose 
continuing education requirements 
as conditions for retention of 
professional licenses. In short, the 
bar is far less in a position to 
determine its own future than it 
appeared to be in the pre-1960 era. 

This is not the first time there has 
been an attempt by outsiders to 
control the bar. Indeed, at least 
three times in our history, the 
efforts went much further: the 
colonization period, when a 
number of colonies attempted to 
prohibit the practice of law 
altogether; the period immediately 
following the American Revolution, 
when one-third of the lawyers, 
having chosen the wrong side, fled 
the colonies, and the remainder 
kept their heads down; and in the 
immediate aftermath of Jacksonian 
populism, which attempted to 
remove any special privileges of 
representation for those who were 
admitted to the bar. Needless to 
say, after each such instance, the 
bar has revived and flourished. 
Nevertheless, one must be 
impressed by the forces pressing 
upon the American bar. 

Some may interpret what I have 
written as the bad news, and are 
awaiting, with decreasing 
optimism, the good news. I do not 
believe that it is bad news. It is 
intended only to present the 
background for as serious a set of 
challenges as have confronted the 
legal profession in modern times. 

Consider my first category — the 
changing profile of the legal 
profession. I know that many 
lawyers regard this flow of new 
lawyers as an unmitigated evil, 
conjuring up pictures of lawyers 
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wrestling in the mud for clients. But 
should we not be proud that so 
many of our young people have 
chosen to emulate us? What more 
sincere form of flattery than for 
them to pick our very professional 
careers as their own? Should we not 
also be proud that our emulators are 
no longer principally white males 
like the overwhelming majority of 
the pre-1970’s bar, but include both 
genders and all races? Of course 
these numbers will present 
problems. But that is the challenge 
for us: to develop institutions and 
ways in which the nation can utilize 
the talent and the energy of this new 
generation of lawyers. 

So too, it is the case that the legal 
profession is increasingly 
bureaucratic. The small unit of 
practice — solo practitioner, two- 
person firm — no longer dominates 
the bar. Larger units — going 
national — are taking the center of 
the stage. But it would be 
remarkable indeed — and 
unnatural, I submit — for the legal 
profession to retain its romanticized 
late 19th century form. The legal 
profession is doing no more than 
following the other institutions of 
our society. The challenge for the 
bar is to identify those aspects of the 
nonbureaucratic model that merit 
preservation and to create ways of 
doing just that within the 
bureaucracies that are developing. 

We are in the early stages of the 
development of a more rational 
legal services delivery system. 
Whether such a system comes about 
through increased advertising, 
competition with nonlawyers, 
group or prepaid legal services, I 
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have no doubt that the American 
citizen of the future will have a 
more realistic and affordable 
choice whether to use a lawyer’s 
services than has ever been true 
before. The challenge is to assure 
that in the drive toward lawyer 
availability the important 
values of professionalism 
are retained. 

As for my fourth category: we 
must not fear the dispersion of the 
profession’s control over lawyers. 
If, upon scrutiny of the legal 
profession, the public and _ its 
nonlawyer agencies are persuaded 
that we are doing a pretty good job, 
and that we do care about them, I 
predict that control of the legal 
professions will once again return to 
the professionals. And if we are not 
able to persuade them by our 
performance, then we do not 
deserve the control. 

The 1980's will unquestionably 
continue the ferment of the past 
two decades. These years will 
furnish the foundation for the legal 
profession of the future. I earlier 
referred to the numbers of young 
men and women who are now 
being admitted to the bar. With 
normal life spans, they will 
probably practice until the year 
2020. When they and the general 
citizenry look back with that year’s 
perfect retrospective vision, I have 
no doubt that they will look upon 
the foundation we are about to lay 
in the next decade and be grateful 
for it. o 


'T shall not discuss, for example, the 
proposals under consideration by the ABA 
Commission on Evaluation of Professional 
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Standards pertaining to the obligations of the 
lawyer as client representative — proposals 
which could have a major impact on the way 
lawyers represent clients. But surely there 
can be no better sign of the pace of events 
than the appointment in 1977 of a 
commission to re-think a code of 
professional responsibility that took effect in 
1970. 
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Lawrence King is 
judge of the United 
States District Court 
for the Southern 
District of Florida. 
Since his appoint- 
ment in 1970, he has 
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Chief Justice of the 
U. S. Supreme 
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of several commit- 
tees of the Judicial Conference of the United 
States, including the Judicial Ethics 
Committee, the Committee on Bankruptcy 
Legislation, and the Committee to Consider 
Standards for Admission to Practice in the 
Federal Courts (Devitt Committee). He was 
also elected by judges of the Fifth Circuit as 
president of the Fifth Circuit District Judges’ 
Association in 1977-78. 

Judge King has recently been designated 
by Chief Justice Burger to serve as chairman 
of the Judicial Conference Committee of the 
United States to implement the 
reco dations of the Devitt Committee 
report. He is a graduate of the University of 
Florida College of Law. 


I; past is prologue, then 
examining the history of Florida’s 
federal courts should give us a hint 
of what we may expect the future to 
bring. 

In 1969, Florida had two United 
States circuit judges, 12 United 
States district judges and 4,744 case 
filings. Today, there are five circuit 
judges and 24 United States district 
judges in Florida. Twelve thousand, 
eight hundred civil and criminal 
cases were filed in the federal 
courts of this state for the year 
ending July 1, 1978.! Membership in 
The Florida Bar during that time 
increased almost three-fold, from 
9,000 to 24,000. It is clear then, that 
the past decade has been one of 
unprecedented growth for our 
federal bench and bar. 

All relevant criteria for 
predicting growth indicate that the 
litigation explosion we have 
experienced in the past will 
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continue unabated for the 
foreseeable future. If the courts are 
to function properly over the next 
10 years, if the burgeoning 
disputes are to be justly resolved 
then surely the litigants must be 
well represented. Some means of 
assuring the quality of trial 
advocacy must be found, and this 
article will set forth the efforts 
which are being made toward that 
end. 

For the past three years, I have 
been honored to serve as a member 
of the Judicial Conference 
Committee to Consider Standards 
for Admission to Practice in the 
Federal Courts. This committee has 
been known more commonly by 
the name of its chairman, the 
Honorable Edward J. Devitt, Chief 
Judge of the District of Minnesota. 

The Devitt Committee was 
charged by the Judicial Conference 
with investigating the quality of 
trial advocacy in the federal courts, 
and, if deficiencies were found, to 
recommend ways that those 
deficiencies could be remedied. In 
September 1976, in the Supreme 
Court Building in Washington, 
D.C., the 24 members of the 
committee, who included 12 
federal judges, six law deans? and 
six practicing attorneys, met for the 
first time. On that day, it was 
evident from the opening 
discussions that all were not of the 
same view as to the best way to 
approach our assigned task. 

More than three years have 
passed since that first meeting and 
we still do not all share the same 
view.? We have, however, come 
much closer together in our 
thinking. One of the most significant 
changes which has taken place in 
that time is the shift in attitude 
among the members of the legal 
profession toward improving and 
maintaining professional com- 
petency. No longer do we hear 
arguments about the exact 
percentage of inadequacy — is it 5 
percent or 50 percent? Rather, the 
mood has changed to recognizing 
the need to establish a framework 
for improvement. 

This change in attitude about 
competency is taking place in the 
context of enormous evolutionary 
changes which will have great 
impact on what type of litigation 


THE FLORIDA BAR JOURNAL 


the future lawyer will handle in 
federal court and how that lawyer 
will be regulated. For example, a 
number of federal courts are 
adopting the Model Federal Rules 
of Disciplinary Enforcement. And 
there are moves on in the Congress, 
on one hand, to do away with 
diversity jurisdiction, and on the 
other, to provide mandatory 
arbitration in certain civil cases. 
Legal specialization and 
certification plans have been 
adopted by a number of state bars 
and are being seriously considered 
by many more. Mandatory 
continuing legal education also 
appears to be gaining in some state 
bar systems. These changes in state 
bar regulation will also impact on 
the federal practitioner, directly or 
indirectly. 

In this context of change, the 
committee tried to focus on its 
specific task of improving trial 
lawyer advocacy in the federal 
courts. In serving as a member of 
the Devitt Committee and 
conducting public hearings, I have 
listened to hundreds of lawyers and 
judges around the country discuss 
what ought to be required, in the 
future, for admission to federal 
practice. There is fundamental 
agreement among most members 
of the profession that before an 
attorney tries a case in federal court, 
the attorney should have 
knowledge of the rules of practice 
and evidence and have some 
exposure to the trial of actual cases. 
The biggest hurdle faced by the 
Devitt Committee was to create a 
workable plan that would be 
agreeable to the majority of the 
legal profession. 

During the past year, the 
committee, in pursuit of this basic 
concept, generated four tentative 
recommendations as formulated in 
model United States district court 
rules. They were: an examination 
on federal practice subjects; a 
requirement of four trial 
experiences; a peer review 
procedure, and a student practice 
rule.‘ In order to evaluate these 
recommendations, hearings were 
held throughout the country and 
hundreds of written comments 
were received. Through this 
medium we were told time and 
time again that a federal bar exam 
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and experience requirement were 
not the proper means of resolving 
the problem. In addition, a broad 
spectrum of the profession told us 
to place greater emphasis on trial 
advocacy training in the law school. 
All of these points were carefully 
considered and our final 
recommendations reflect the merits 
of these objections. In brief, the 
committee’s final proposals are as 
follows: 


e That the American Bar 
Association consider amending its 
law school accreditation standards 
to require that all schools provide 
courses in trial advocacy, taught by 
instructors having litigation 
experience, and that the bench and 
bar be encouraged to support the 
law schools in achieving the goal of 
providing quality trial advocacy 
training to all students who want it; 


e That a special committee of 
the Judicial Conference be created 
to oversee and monitor, on a pilot 
basis, an examination on federal 
practice subjects, a trial experience 
requirement and a peer review 
procedure, in a selected number of 
district courts that indicate a desire 
to cooperate in any or all of the 
above programs; 


e That federal district courts 
adopt student practice rules and 
support continuing legal education 
programs on trial advocacy and 
federal practice subjects and 
encourage lawyers to attend.5 


Wit the Devitt Committee was 
attempting to do in its final report 
was to enunciate a minimum 
standard for attorneys practicing in 
federal court and to provide 
specific suggestions designed to 
effectuate that standard. The 
minimum standard is that attorneys 
who try lawsuits in federal court 
should possess knowledge of 
federal practice subjects and have 
some experience in actual trial 
advocacy. The Devitt proposals 
might be compared to the ABA 
Standards of Criminal Justice. That 
is, we believe that everyone can 
agree with the standard, but the 
methods of implementing the 
standard into workable, effective 
programs may vary throughout the 
district courts around the country. 
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Pilot programs have been 
recommended so that the specific 
proposals can be tried out for a few 
years and be carefully evaluated 
before being implemented on a 
nationwide basis. Thus an exam, 
and an experience requirement, in 
an individual district might show a 
workable, effective and fair way to 
improve trial advocacy. Similarly, a 
peer review procedure and CLE 
programs should assist those 
lawyers already in practice to 
determine their weak points and 
help in overcoming them. 


The thrust of these proposals for 
additional requirements in federal 
courts is justifiable on the grounds 
that admission to the bar of federal 
courts is for the sole purpose of 
trying cases, unlike admission to the 
state bars. Nevertheless, it is 
possible that a few years down the 
road, we may find out that 
additional admission standards for 
federal courts are not the answer. 
Instead, what may evolve in 
response to the Devitt Committee’s 
recommendations is that the state 
bar systems will create a general 
admission to practice of law and 
specialty qualifications for trying 
cases in any court, state or federal. 
The Devitt Committee’s proposals, 
along with the move toward legal 
specialization and _ certification, 
may be a contributing step toward 
the recognition of specialty 
certification for trial lawyers. 


What is clear, however, is that 
trial skills are skills that need to be 
learned under the supervision of an 
experienced practitioner rather 
than from practicing on one’s first 
few clients. Some law schools have 
taken on the job of teaching 
students to become trial lawyers. 
Others have not. Although we do 
not believe every law student 
should be required to take a course 
in trial practice, the training should 
be made available in law school to 
those who want it. Recently, we 
were encouraged to see this same 
conclusion reached by the ABA 
Task Force on Lawyer Com- 
petency chaired by Dean Roger 
Cramton of Cornell Law School. 
Forces within the ABA also seem to 
be moving in the direction of 
requiring expanded opportunities 


for students to take trial advocacy 
training in law school. Less than 10 
years ago such a proposal would 
have been viewed as unacceptable 
by the majority of legal 
academicians. This, again, signifies 
the change in attitude taking place 
among all segments of our 
profession. 


The recommendation espoused 
by the Devitt Committee and 
stamped with the Judicial 
Conference’s approval should not 
be viewed as the last word on 
lawyer competency. Much remains 
to be done. This first step, however, 
has been taken. The next few years 
of experimentation in the pilot 
programs combined with a greater 
emphasis on skills training by the 
law schools should provide us with 
the guidance we need in 
formulating effective programs to 
improve and maintain trial lawyer 
skills. 


I am confident that the members 
of The Florida Bar stand ready and 
willing to assist in this endeavor, 
and, as a result, will continue to 
deserve their reputation as one of 
the country’s leading state bars. o 


See Administrative Office of the 
United States Courts, Management Statistics 
for United States Courts 1978 at 50-52; 
Administrative Office of the United 
States Courts, Management Statistics for 
United States Courts 1972 at 5-5 to 5-7. 


2 Joseph R. Julin, dean of University of 
Florida College of Law, was a member of 
the committee. 


3 The deliberations and findings of the 
committee were surveyed by Judge Devitt 
in two articles. See Devitt, Improving 
Federal Trial Advocacy, 72 F.R.D. 471 
(1977); Devitt, Improving Federal Trial 
Advocacy — II, 78 F.R.D. 251 (1978). 


‘The recommendations were fully 
discussed in a published report. See 
Committee to Consider Standards for 
Admission to Practice in the Federal 
Courts, Report and Tentative Recommen- 
dations, 79 F.R.D. 187 (1979). 


5 The Final Report of the Devitt Com- 
mittee was unanimously approved by the 
Judicial Conference of the United States 
on September 20, 1979. 


§ Substantially all the recommendations 
of the committee have long been standard 
procedure in the Western District of 
Texas. The success of that program is 
discussed by Chief Judge Adrian Spears 
in Federal Court Admission Standards — 
A 45-Year Success Story(Oct. 5, 1979) (soon 
to be published in Federal Rules Decisions). 
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7 ae come a long way, baby” 
is a slogan that is as applicable to 
house counsel as it is to women. The 
plain fact is that house counsel have 
long been regarded as the refuge of 
the second rate — those not good 
enough for the top law firms or 
those that had their fling with a top 
law firm, but were not offered a 
partnership. Often as a consolation, 
associates deemed not good enough 
for partner were found positions 
with clients as members of their 
corporate legal departments. 
There has been a major 
revolution in just the last few years 
in numbers of lawyers in corporate 
legal departments and the respect 
with which they are regarded. 
While the condescending nature of 
the remark indicates we corporate 
attorneys still have a long way to go, 
a partner in a major New York law 
firm recently lectured his fellow 
attorneys at an ABA _ Section 
Meeting of Corporation, Banking 
and Business that: 
. .. The days when there was thought to bea 
distinction between the quality of in-house 
counsel and partners in the law firm are 
gone. Most of the lawyers with the title of 
general counsel or vice-president of legal 
affairs, whatever the current vogue is, are 
men who have practiced, in many cases, 
either privately or in government or in both 
sectors. They have been around. We firm 
lawyers are dealing with equals. (Emphasis 
Added)! 
Which bold statement prompted a 
question from a fellow “firm 
attorney”: 


As in-house counsel gets better, and more 
and more work is staying inside, don’t you 
get just a little nervous, with less coming your 
way? 
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The answer given was a firm 
“No,” but should it have been 
“No”? Will house counsel continue 
to grow in numbers, in respect? Will 
that growth have an adverse effect 
on law firms? 

To hazard a guess at the future, 
we must take a look at the 
immediate past and hazard a guess 
as to the “why” of the changes that 
have taken place. 

There is agreement in all articles 
written on the subject that there has 
been tremendous growth in the size 
of corporate legal departments in 
the last few years. In a 1978 survey 
by the New York Law Journal, 60 
law departments responded to 
questionnaires sent to 200 of the 
Fortune 500 corporations. Nearly 
25 percent of those responding had 
doubled their size since 1973 and 
the average growth of the 60 firms 
in five years was 62.5 percent.? 

The explanation most usually 
given for the growth is the increase 
in government regulation. Yet the 
same New York Law Journal 
survey showed only 10 percent of 
the law department’s time was 
spent on areas where the vast 
growth of government regulation in 
recent years has occurred, such as 
equal opportunity, labor law and 
ERISA. Seventy percent of the 
house counsel’s time was spent on 
the old standbys of patent law 
(20%), litigation (14% divided 
between conduct and supervision), 
antitrust and trade regulation (122), 
SEC and finance (10%), international 
law (8%), and real estate (6%).° 
“Other” legal matters (20%) 
included tax, contracts, collections, 
foreign payments and various other 
categories. 

Well, if it is not the growth of 
government regulations, what is the 
cause? Luckily, I was not able to 
find any objective studies on the 
subject, so I can pontificate my pet 
theories with great certainty and 
little fear that anyone can shoot me 
down with hard cold facts. So here 
goes. 

First and foremost is the age old 
bugaboo of money. In the age 
where theoretically costs should be 
going down as a relative matter due 
to the use of computers, paralegals, 
word processors, etc., charges of 
law firms seem to be skyrocketing. 
The second bugaboo is the 


computerization of the _ billing, 
which is closely tied in with the first 
bugaboo. Computerization has 
been a triple-edged sword. By 
increasing the law firm’s ability to 
account for the hours of its 
attorneys, it has put pressure on the 
individual attorney to show a high 
number of hours billed without the 
normal valleys that are bound to 
occur. You can always fill in the 
slack hours with a little extra work 
on the business of a good corporate 
client. A second edge is the 
increased knowledge of the law 
firm of the hours actually spent on 
the work of clients on a retainer. 
The first two edges cut against the 
client in increased billing. 

But the third edge is perhaps the 
most important. Clients rapidly 
learned of the wealth of detail 
available to back up their bills, 
demanded to look at it and went 
into shock. For the first time they 
had hard information about the 
sums being charged for work of 
associates, barely out of law school 
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and really learning the ropes; for the 
first time they had hard information 
about the extraordinary hours being 
billed by some attorneys; for the 
first time they could show their 
corporate controllers in dollars and 
cents how they could save money 
by expanding their legal 
department and reducing the use of 
outside counsel. 

One other large factor is the 
proliferation of law graduates of 
ever higher and higher caliber. The 
suicidal insistence of some law 
firms to compete for prime law 
graduates through astronomical 
increases in starting associates’ 
salaries, has prevented law 
departments from competing for 
the cream of each year’s crop. For 
better or worse, most law 
departments have to keep their 
salaries in some relationship with 
the salaries of other corporate 
employees. But the increasing 
numbers of graduates and the 
higher caliber of those graduates 
has meant that law departments can 
hire top notch graduates (even 
though they were not first or second 
in their class), without meeting the 
starting prices of the major law 
firms. 

The enrollment in American Bar 
Association approved law schools 
has increased about 100 percent 
from 1968 to 1978 — 62,779 to 
121,606.4 While the average LSAT 
score of those taking the test has 
increased by 17 points in 10 years, 
the LSAT of those accepted has 
shot up. For example, the average 
LSAT score of those accepted at 
Florida State University has gone 
up 125 points in the last 13 years and 
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at my alma mater, Duke University, 
has increased in 10 years from 625 to 
685. The overall performance in 
undergraduate school of those 
accepted has also increased at Duke 
from a 3.17 grade average to a 3.65 
grade average. 


my pontifications on 
the past have any validity, what 
does it portend for the future? Law 
firms are beginning to recognize 
that they may have a problem. The 
speaker that recognized the 
equality of the house counsel also 
recognized the rising irritation with 
lawyers, “who go around in twos 
and threes where he thinks a single 
lawyer should be doing the job.... 
We must stop reinventing the wheel 
and writing 50 page memos where 
they are not necessary.”® But I think 
this recognition is still on a 
superficial level; the impact of 
surveys such as that recently 
conducted by the ABA among 900 
general counsel, which showed the 
matter of greatest interest and 
concern was control of outside 
counsel fees, has yet to soak in. 

If the New York Wall Street firms 
are the bellwether of our 
profession, and I believe they 
probably are, concern with 
efficiencies for the client’s 
standpoint or from the standpoint 
of the person paying the fees, has 
yet to make headway. This lack of 
concern is especially prevalent 
among those firms representing 
large financial institutions where 
the borrower — not the firms’ 
clients — pays the bill. From my 
observation, more than half the fees 
are the result of makework for the 
lawyers. Recently a foreign air 
carrier leased a Boeing 747 on a 
leveraged lease from a consortium 
of U.S. financial institutions, and 
the foreign carrier was required to 
pay the legal fees of the USS. 
financial institutions. The carrier 
was reported to have paid legal fees 
of $1 million to the attorneys for the 
financial institutions for that one 
lease of one aircraft. This is an 
extreme but far from _ isolated 
incident.® 

The resentment buildup by such 
events has, I believe, a large range 
but definite impact on the future of 
law firms and house counsel. So 
long as clients feel uncomfortable 


with the fees charged, the drive for 
bigger and better legal departments 
will continue. 

But that assumes that the legal 
departments will become better as 
well as bigger. I believe that all too 
often in the past, the criticism of 
legal departments as second rate 
was accurate. If it is not to be true 
in the future, we must insist on 
hiring only quality lawyers and we 
must insist that they maintain those 
standards throughout their career. I 
believe one area where law firms 
have outperformed house counsel is 
in hours of hard grinding work 
performed per week. A young 
lawyer does not realize the full 
potential or work he is capable of 
performing until he has worked 
several years for a good, old 
fashioned, hard working law firm. 
We must find means to instill in our 
young attorneys an understanding 
that an attorney working for a 
corporation is a breed apart from 
other management employees, that 
he must measure himself not by his 
fellow corporate employees, but by 
his contemporaries in top law firms. 

Too often in the past legal 
departments have been content to 
handle the routine and funnel the 
tough problems to outside counsel. 
If we want the money, if we want 
the prestige, we must be willing to 
take the heat. When we have a 
tough case or a tough problem, 
even though we may bring ina firm 
to help, we must take the 
responsibility for the critical 
decisions and share in the blame 
when things go wrong. That way, 
without blushing, we can share in 
the credit when the case goes well. 

We must find a way to compete 
financially for good lawyers with 
the big law firms, even if that means 
a deviation from the normal 
corporate pay policies. The vice 
president and general counsel of 
Occidental Petroleum Corporation 
described his company’s pay policy 
for lawyers as: 


Compensation and fringe benefits are a 
subject of great interest to all of us. As to 
salary pattern, my company tries to stay 
wholly competitive with outside law firms, 
at least at the lower end of the spectrum. We 
offer the target of total compensation, 
including bonuses and other fringe benefits, 
roughly equal to a middle partner of a major 
urban law firm. The corporate law 
department lawyer should know, however, 
that it may take longer to get there.” 
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I believe we will accept the 
challenge and grow in prestige, in 
size and remuneration when 
compared with our law firm 
brethren. We will continue to use 
the outside firms for our litigation 
peaks and unique problems 
requiring specialists not normally 
employed by the corporation. But 
we will grow more demanding in 
having a voice in selecting the 
attorneys assigned to our work. 
The managing partners in the firms 
will be forced to recognize that we 
have aright to select the attorneys in 
the firm who are not assigned to our 
work, even though that may be 
taking away some of the sacred 
prerogatives of the firm. 

The matters handled by the 
house counsel will continue to 
expand into new areas, traditionally 
reserved for outside counsel. In the 
New York Law Journal survey, 
two-thirds of the corporations said 
they were doing types of legal work 
previously farmed out, such as 
litigation, Securities and Exchange 
Commission matters and 
financings. With larger law 
departments the tendency will be 
toward more and more specializa- 
tion. This trend must not be allowed 
to destroy the biggest asset of the 
traditional corporate attorney: he is 
a generalist. He knows enough 
about the variety of legal problems 
so that he is not caught off guard 
when the corporation encounters 
new problems. We must allow — 
indeed require — our young 
lawyers to experience all the areas 
of law. 

The friction and competition 
between house counsel and their 
outside firms will continue. But that 
friction and competition is healthy. 
If we really compete, really work to 
achieve our maximum growth as 
attorneys, then in 1990 I can speak 
to a group of corporate attorneys 
and admonish them: “In dealing 
with partners in law firms, we 
corporate attorneys must recognize 
that we are dealing with equals.” o 


'Leibman, The Change in Client 


Relationships — The Interface With General 
Counsel, 34 THe Business LAWYER 957, 958 
(1979). 

2 With that growth, house counsel have 
felt a need for organizations designed to 
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recognize the special problems and concerns 
of house counsel. In 1978 an association of 
house counsel, “The Corporate Counsel 
Association of Dade County,” was started in 
Miami. By 1979 it had 95 dues paying 
members representing 43 corporations. At 
the ABA Convention in Dallas, there was a 
day-long session of seminars on the special 
problems of house counsel. 

3 Hockberger, Industry Expanding Role 
of Its Own Lawyers, New York Law Journal, 
September 19, 1978, at 2, col. 3. See generally 
id., September 18, 1978, at 1 and September 
19, 1978 at 1. 

4 American Bar 
Education Section. 

5 Leibman, supra note 1, at 960. 

6 The equivalent for the ordinary person is 
the fee portion of the closing costs, when 
buying a house. The amounts are radically 
different, but the rage and frustration of the 
person billed are exactly the same. 

7 Leibman, supra note 1, at 850. 
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legal education will 
continue to be important to 
practicing lawyers during the 
1980’s. Researching and otherwise 
preparing to serve clients as 
counselors or advocates, reading 
advance sheets, attending courses 
and participating in other CLE 
activities will remain essential for a 


lawyer who wants to remain 
competent. But CLE will be 
different. 


Before peering into the future, let 
us look back briefly. The Florida 
Bar presented four courses in 1969- 
70. Each course was accompanied 
by a practice manual as course 
materials. The practice manuals 
could be purchased by lawyers who 


did not attend the course. There 
was a course for young lawyers and 
a seminar for judges. A few sections 
of the Bar offered a course or two. 
If a Florida lawyer wanted other 
CLE, it was often necessary to 
attend a course out-of-state, 
sponsored by the Practising Law 
Institute or a similar organization. 


The pattern of 1969-70 continued 
during the next few years. Then, 
CLE efforts were boosted by the 
increasing number of changes in the 
law and by adoption of The Florida 
Bar Designation Plan. New probate 
and corporation codes were 
adopted. A vast system of 
environmental laws emerged. 
Federal laws and _ regulations 
erupted with the fury of a volcano 
and Florida lawyers were covered 
with the outpourings. There were 
no-fault (divorce and insurance) 
and comparative negligence. Every 
lawyer felt the impact of change. 
Then came designation and 7,000 
Florida Bar members committed 
themselves to nearly 60,000 hours of 
approved CLE as a condition of 
renewal of their designations. 
During the decade of the seventies, 
the number of members of The 
Florida Bar doubled and demand 
for CLE was increased even more. 


As the last decade ended, The 
Florida Bar found itself presenting 
about 50 courses a year, covering 
topics from adoption to zoning. 
About 20 practice manuals and 
various publications, including 
supplements, were being published 
each year. A probate system had 
been developed and distributed. 
Florida ranked in the top four or 
five states in the nation in the 
number of its courses and 
presentation locations. We, 
increasingly, had to rely upon 
videotape to meet lawyer demand 
for CLE. Florida is a leading state in 
its use by the state Bar and may be 
the leading state in its use by local 
bar associations. 


A by-product of the designation 
plan, with its emphasis upon 
continuing legal education, has 
been demand by Florida lawyers 
for better quality courses. Florida 
may be the first to classify courses 
as either basic, intermediate 
or advanced, depending upon the 
level of sophistication. By the end 
of the 1970’s Florida had 
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systematized course attendee 
evaluations and made _ those 
evaluations available to lawyers 
charged with responsibility for 
maintaining quality in a continuing 
effort to upgrade course 
presentations. 

Most Florida CLE courses were 
produced by sections of The 
Florida Bar, as 1979 closed. This 
may be a distinctive feature of 
Florida CLE since sections 
apparently do not play an 
important role in CLE in other 
states. The entire Florida Bar CLE 
program depends upon the efforts 
of volunteers and _ section 
participation taps the enormous 
talents of section members. 

When you look at what happened 
to continuing legal education in 
Florida during the decade of the 
1970's, you can, with confidence, 
predict that the future will be 
different—but how different and in 
what ways? 

Some things will not change 
during the eighties. Federal and 
state laws and regulations will 


Rare coins 
in the estate 
you’re 
handling? 


Having difficulty obtaining 

an accurate appraisal of the 
rare coins in an estate or trust 
you’re handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 

you are dispersing. 


Members: American Numismatic 
Association 


Call us collect 


888 BRICKELL 
MIAMI, FLORIDA 33131 


The Source for superb quality. 


OURSELVES 


continue to change. Even if the 
pace of change does not continue to 
accelerate at the rate of the 
seventies, the pace will still be 
breathtaking. Membership in The 
Florida Bar may double again in the 
eighties. The future of regulated 
specialization in Florida at the time 
of this writing is not clear. 
Nevertheless, I anticipate that 
specialists will be regulated by the 
state and that they will be required 
to engage in continuing legal 
education as part of the 
specialization program. 

There is also the possibility that 
CLE will become mandatory 
during the 1980's. Several states 
now have mandatory CLE for 
lawyers and some other 
professionals. Florida requires its 
practicing certified public 
accountants to participate in 
continuing professional education. 
Florida physicians and dentists are 
moving in the direction of 
mandatory continuous professional 
education. 

Significantly increased member- 
ship in The Florida Bar, likely 
regulation of specialization, and 
possible mandatory CLE all point 
toward significant developments in 
continuing legal education during 
the 1980's. 

But, there will be more than just 
more of the same. Methods of 
delivering continuing legal 
education to the lawyer will be 
changed during the eighties as 
drastically as the methods of 
delivering legal services may 
change. Videotape, closed circuit 
television, and home study courses 
will make CLE more easily 
available to individual lawyers and 
small firms and in more remote 
communities. Video quality will 
improve significantly as lawyers 
and CLE staff adapt to its use. 
Videotape and other modern 
communication methods will make 
it possible for highly talented 
lawyers to preserve and to pass on 
useful information about 
substantive law and practice 
techniques to lawyers who 
otherwise could not receive the 
benefit of such advice. By the end 
of the 1980’s individual lawyers in 
some instances will be _ using 
cathode ray tubes on desk consoles 
to retrieve specialized CLE 


information from central or 
regional libraries. 

Continuing legal education in 
Florida will be better coordinated 
during the 1980's. A_ three-year 
master plan showing course title 
and subject matter, dates, 
classification, location and other 
relevant information will be widely 
disseminated and make it possible 
for lawyers to plan their CLE 
attendance more efficiently. In 
addition, the courses and the course 
material will be integrated with 
practice manuals and with practice 
systems so that CLE libraries of 
individual lawyers will have greater 
utility and will be easier to update 
on an annual or other periodic 
basis. 


Qusivy control of CLE during 
e 1980’s will be more 
sophisticated and effective and go 
beyond the rudimentary question- 
naire evaluation now used, 
although Florida may be ahead of 
most states even now. 

The present heavy dependence 
on lectures will be supplemented 
by panel discussion and workshop 
formats, often benefiting from 
videotape or film presentations of 
national or international experts or 
from skill demonstrations. 

As the 1970's ended, most courses 
were presented on an intermediate 
level, but with increasing numbers 
of new lawyers there will be a 
demand for more basic courses and 
as lawyers attain greater 
sophistication, there will be 
demand for more advanced 
courses. 

Bar associations, nonprofit 
organizations such as the Practising 
Law Institute, law schools, and 
commercial organizations will be 
competing with each other for the 
lawyers’ CLE dollar during the 
1980’s and this competition should 
make CLE more effective. 
Nevertheless, the most successful 
CLE during the 1980's will continue 
to be that presented by voluntary 
time and talent contributions of 
practicing lawyers. 

Modern communication meth- 
ods will permit CLE to include vital 
information from other disciplines, 
including medicine, economics, 
and scientific data of all kinds. 

A week- or two-week-long, in- 
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depth seminar, such as is now put 
on by Harvard Law School, will be 
supported by lawyers in Florida in 
their effort to obtain intellectual 
renewal as well as more in-depth 
understanding of aspects of the law. 

The 1970’s were years of growth 
and expansion at a rapid rate. The 
1980's will also be years of growth 
but they will also be years of 
consolidation, improvement and 
changes in methods of delivery of 
continuing legal education. oO 
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Bom under a cloud of lawyers’ 
suspicion and ethical questions, 
prepaid legal services have grown 
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to healthy adolescence in the 
seventies. The eighties doubtlessly 
will see them _ proliferate as 
consumers of legal services increase 
in their number and in their 
demands. This article will review 
the status of prepaid legal services 
today and will try to predict its 
effects on the legal profession 
tomorrow. 


Where the catchword in legal 
circles used to be the “practice of 
law,” it is now the “delivery of legal 
services.” It is not just a change in 
terminology. It is more a change in 
philosophy, a recognition of two 
facts. First, is the oft-called “great 
unmet need for legal services.” 
While the poor and the rich 
generally have had access to legal 
services, statistics have shown that 
middle-class Americans, for a 
variety of reasons, do not use 
lawyers. Second, is the growing 
commitment to the idea that the law 
is a public profession, and as such 
has an obligation to make quality 
legal services available to the public 
at reasonable costs. Prepaid legal 
services have provided one means 
to accomplish both. 


Prepaid legal services are nothing 
new. They have long existed in 
Europe. Until recently in this 
country, prepaid legal services 
were limited primarily to 
employment related matters (i.e., 
an employer or the union provided 
representation before workers’ 
compensation boards) or to service 
clubs (i.e., auto clubs provided bail 
bond money or representation in 
minor traffic matters). 


Prepaid legal services plans have 
grown enormously in number and 
in complexity in the past decade. It 
is estimated that nationwide there 
are now 2,700 plans sponsored by 
employment related groups. 
Approximately 500 to 600 of these 
groups receive prepaid legal 
services as a fringe benefit. In the 
nonemployment area, there may be 
as many as 1,500 groups that have 
access to prepaid legal services 
programs. These latter groups 
include credit unions, associations, 
co-ops, senior citizen clubs and 
student groups. 


Florida has approximately 40 
prepaid legal services plans in 


operation, serving 10,000 to 12,000 
families. Additionally, several of 
the state universities have adopted 
student body plans which cover an 
additional 100,000 people. Thus far 
the greatest activity in Florida has 
been in the more urban areas of 
Dade, Orange, Hillsborough, 
Escambia and Duval Counties. 


To categorize these programs as 
simply group or prepaid legal 
services plans! does not begin 
adequately to describe the wide 
variations in services and benefits, 
provider mechanisms, admin- 
istrative arrangements, enrollment 
procedures and government 
structures which these plans \ 
exhibit. There are plans which 
require no prepayment, prepaid 
plans that offer only legal advice, 
full coverage plans that pay for any 
and all legal services, plans that 
offer referral services, closed panel 
plans (where lawyers are chosen by 
the plan sponsors), open panel 
plans (where clients choose the 
lawyers), plans operated by 
insurance companies, and plans 
operated by bar associations. 
Within the above categories there 
are important variations that can 
affect the way in which these plans 
are made available to the public. 


In addition to the structural and 
technical aspects of these plans, 
many of them are subject to state 
and federal regulation. In some 
states, prepaid legal services plans 
are considered a form of insurance 
that is regulated usually under state 
law by a commissioner of insurance. 
But even though a plan might 
normally be considered insurance, 
the same plan that is operated as an 
employee fringe benefit program 
may be deemed not to be insurance 
in accordance with the Federal 
Employee Retirement Income 
Security Act of 1974, which 
preempts state insurance laws as 
they relate to these plans. Further, 
lawyers participating in prepaid 
legal services plans must comply 
with their respective state codes of 
professional responsibility. 


Variation is the watchword. A 
plan can be sponsored by a service 
club, credit union, employer, union, 
insurance company, bar associa- 
tion, entrepreneur, law firm and a 
multitude of other entities. In the 
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eighties, growth should occur 
primarily as a result of collective 
bargaining in employer funded 
plans, in plans sponsored or 
underwritten by insurance 
companies and other commercial 
providers, and in bar-sponsored 
plans. 


e Collective bargaining. In the 
past prepaid legal services were 
related to employment. That trend 
has continued. Initially, prepaid 
legal services plans were funded 
with union dues or general union 
revenues. Much of the recent 
activity has been through collective 
bargaining, which has naturally 
increased since the enactment of 
the Taft-Hartley amendments 
allowing unions to bargain over 
legal services. Such plans comprise 
over half of those being established. 
A wide variety of unions from all 
segments of industry have been 
persuading employers to fund 
prepaid legal services plans. The 
largest, and most publicized, is the 
agreement between the United 
Auto Workers (UAW) and the 
Chrysler Corporation in late 1977, 
to convert an existing welfare 
benefit fund into an experimental 
prepaid legal services plan for 
present and retired Chrysler 
employees and their dependents. If 
the UAW-Chrysler experiment is 
successful, the “big three” auto 
companies will include legal 
services in upcoming contract 
negotiations. 


e Insurance. The insurance 
industry and entrepreneurial 
corporations increasingly are 
involved in prepaid legal services. 
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At first the field was almost devoid 
of any commercial providers (due 
primarily to a lack of actuarial date 
and to regulatory restraints such as 
restrictive state insurance codes). 
Florida has removed, or at least 
reduced, the regulatory restraints. 
In 1979 the Florida Legislature 
enacted F.S. Chapter 647, the Legal 
Expense Insurance Act, giving the 
Department of Insurance 
authorization to certify and 
regulate certain organizations that 
provide programs for prepaid legal 
services plans or provide legal 
services. Midwest Mutual 
Insurance Company is presently the 
most active insurance firm 


marketing prepaid plans, but larger - 


companies such as Blue Cross-Blue 
Shield affiliates and Bankers Life & 
Casualty Company are quickly 
readying themselves for entry into 
the market. 


Plans. The 
Florida Bar, responding to the 
growing demand for prepaid legal 
services, sponsored development 
of an open panel plan through a 
nonprofit corporation, the Florida 
Lawyers Prepaid Legal Services 
Corporation (FLPLSC). FLPLSC 
has entered into an agreement with 
Midwest Mutual Insurance 
Company to underwrite a 
statewide prepaid legal services 
plan. The plan is open to all 
members of The Florida Bar, and 
well over 500 lawyers have enrolled 
as panel members. At the moment 
no groups are receiving services 
under the plan, but several are 
actively negotiating contracts for 
enrollment. The Florida Bar is 
optimistic that the availability of a 
statewide, open panel prepaid legal 
services plan will make enrollment 
by areawide groups feasible. In 
fact, employee benefit agents have 
indicated great interest in 
marketing the bar-sponsored plan 
to large groups such as teachers’ 
unions, credit unions and labor 
unions. 

What will prepaid legal services 
mean to the practicing lawyer in 
Florida in the eighties? 


e Greater use of lawyers. Law- 
yers are conservative by nature; 
skeptical by training. Many view 
prepaid legal services plans as 


unwanted competitors for existing 
clients. Such fears are totally 
unfounded. In fact, the reverse is 
true. Statistics show that persons 
using prepaid legal services plans 
by and large have never consulted 
an attorney before. Many have in 
the past been “going-it-alone” or 
relying on the services of 
nonlawyers, for example, in real 
estate matters, borrowing, leasing, 
home repair and remodeling 
contracts. We believe that these 
new consumers of legal services, if 
satisfied, will stimulate greater use 
of attorneys by persons not covered 
by such plans. And, referrals have 
always been a prime source of new 
clients for lawyers. 


e Alternatives to legal clinics 
and public defender programs. 
Legal clinics have provided con- 
sumers with an alternative to the 
traditional law firm. Legal clinics 
are really a high volume, high 
efficiency law firm that keeps the 
cost per case low so the fee can be 
set low. Prepaid legal services plans 
incorporate many of the cost-saving 
aspects of legal clinics. The client 
will have a broader group of 
lawyers to choose from and will not 
be price shopping as coverage has 
been assured. Some legal clinics no 
doubt will offer prepaid legal 
services with retainer plans for 
individuals and groups. 

Many prepaid legal services 
plans provide coverage for 
misdemeanor juvenile proceedings 
and criminal trials. Such coverage 
will assure the criminal defense bar 
of prompt payment and offer the 
client the opportunity for 
representation by a private, 
personal attorney. 


e Consumer advocacy. Con- 
sumer advocacy, a relatively 
unknown field of law to private 
practitioners, will increase tremen- 
dously. Consumer claims often go 
unasserted due to the relative costs 
to pursue the claim compared to the 
expected recovery. With legal fees 
assured, the consumer can obtain 
individual representation and 
perhaps recovery without having to 
rely on complicated, timely class 
actions or simply to forego the 
claim. 


e Preventative law. Preventa- 


: 


tive law is an area long needing 
expansion. Most people seek the 
advice of a lawyer after a problem 
arises. A noted example of this is in 
estate planning where post-mortem 
planning abounds. Lawyers are 
unable to charge their usual fees for 
advice and consultation as clients 
do not like to pay now for savings 
later. Thus, it has become a “loss 
leader” for the lawyer, in many 
instances offered only to establish a 
basic relationship for later fee 
generating matters. Legal advice 
and consultation are offered by 
many prepaid legal services plans, 
and thus will make preventative 
law economically feasible for 
attorneys and a viable alternative 
for clients. 

Sole practitioners, small law 
firms and specialized departments 
of the larger law firms will develop 
expertise in legal counseling in a 
multitude of areas formerly ignored 
or tolerated due to the expectation 
of more lucrative business later. A 
specialty of legal service 
diagnosticians may develop 
consisting of lawyers who limit 
their practice to conferring with 
clients and referring them to an 
appropriate specialist when 
required. The eighties could well be 
the time when the annual legal 
check-up becomes the norm. 


e Law office economics. 
Prepaid legal services will bring 
claims forms to be completed, but 
they will result in prompt payment! 
More importantly, lawyers will 
benefit from procedures introduced 
by plan administrators for keeping 
record of time, legal services 
rendered to clients, billings, costs to 
ensure proper payment, and other 
routine information necessary to 
allow the lawyer to handle both the 
plan clients and other clients. 

Law offices, large and small, will 
rely increasingly on technological 
advances in word processing and 
retrieval to maximize efficiency. In 
keeping down costs and increasing 
efficiency, lawyers will be required 
to use paralegals and other 
nonlawyer personnel to a much 
greater extent. 


N. discussion of the eighties or 
prepaid legal services plans is 
complete without at least 
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mentioning lawyer advertising and 
solicitation. In years past, lawyer 
advertising was unthinkable; 
solicitation, the unpardonable sin. 
Today, the rules have been relaxed, 
for advertising at least; but its 
impact cannot be predicted just yet. 
The effect most certainly will be the 
greatest in fostering successful 
development of alternative 
methods of delivering legal 
services, such as prepaid legal 
services. Solicitation will be a 
reality in the eighties. Prepaid legal 
services perhaps would not have 
survived without lawyer 
advertising; if allowed to solicit, 
such plans will flourish. 

Thus, the outlook for prepaid 
legal services plans in the eighties is 
good. They are an ideal way to 
meet the needs of lawyers and the 
great unmet need for legal services. 
Increased collective bargaining for 
legal services benefits and the 
development of a commercial 
market combined with lawyer 
advertising and solicitation will—at 
the very least—cause lawyers to 
rethink their traditional concepts of 
the law and of themselves as 
lawyers. Prepaid legal services is 
one of the strong winds of change in 
the 1980’s delivery of legal services. 
It is not an ill wind, but one that will 
blow much good for the public we 
the profession. 


!'The terms are used interchangeably 
although they have different meanings. Both 
refer to different elements of a legal services 
plan. Prepaid to the funding mechanism and 
group to the delivery mechanism. The term 
prepaid will be used throughout this article. 
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in our courts, our bar, 
and our clients will significantly 
impact on the way we practice 
appellate law in Florida during the 
next 10 years. The qualities of 
growth and development infecting 
each of these areas of change will 
leave different kinds of scar tissue 
in their respective paths. The 
magnitude, direction and rate of 
these changes will each have 
implications separate and distinct 
from one another. These 
implications will combine to 
challenge the adaptive capacities of 
every Florida appellate prac- 
titioner. Admittedly, the mere 
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recognition of this current of 
change is itself a step toward 
coping, but to effectively cope with 
the implications of these changes 
will require Florida’s appellate 
practitioners to take positive steps 
in the eighties. 

In the past five years alone 
Florida’s population has grown by 
almost 1.5 million people to its 
present figure of just about nine 
million. Florida’s attractive 
qualities will continue to draw more 
and more people to live within our 
borders during the next decade. 
Estimates are that by the year 2000 
there will be over 13 million 
full-time Floridians, a general 
population increase of over 50 
percent. Endemic within expansion 
of people population is expansion 
of business organization population 
and a concomitant expansion of 
governmental agency population. 
This explosion of the population 
base in Florida will clearly be a 
major factor of change in the 1980's. 

Clearly the most obvious 
implication from the growth and 
development of general population 
is the effect it will have on the 
demand for appellate legal 
services — an implication resulting 
from not just more clients but more 
clients aware of their appellate 
remedies. These clients will 
necessarily increase the demand for 
appellate legal services in Florida 
during the next decade. 

Those members of the bar who 
perceive bar membership 
expansion as a problem of 
overpopulation will welcome the 
increased demand for appellate 
legal service but not without 
concern for the quantity and quality 
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of appellate legal services 
provided. At issue will be the 
availability of a sufficient number 
of lawyers trained and skilled in the 
art of appellate advocacy. 


s demand for appellate legal 
services arises, the educational 
elements of our profession should 
also rise to the occasion. More 
attention should be devoted in our 
law schools to preparing all 
potential lawyers to competently 
represent their clients before 
Florida’s appellate courts, or at the 
very least to instilling in those 
potential lawyers the recognition of 
their own limitations. Our law 


‘schools now require the taking of 


courses in civil procedure, criminal 
procedure and federal procedure. 
During the eighties they should 
begin requiring the taking of 
appellate procedure courses. 

In addition, postgraduate courses 
and degrees which focus on 
appellate practice should be 
offered by Florida’s law schools. 
There may even come a time when 
graduate degrees will be offered 
not only in appellate law but in 
subspecialties of appellate law such 
as criminal, administrative or tax 
appeals. Furthermore, more 
attention should be devoted during 
the next decade to all aspects of 
appellate practice by the 
Continuing Legal Education 
Committee of The Florida Bar and 
its private counterparts. These 
courses should focus on improving 
research, writing and oral argument 
techniques. Justices, professors and 
appellate specialists should be 
sought to conduct these courses. A 
combination of these educational 
strategies would certainly assist our 
profession in providing an 
adequate response to this increased 
demand for more and _ higher 
quality appellate legal services. 

Accompanying Florida’s general 
population explosion has been an 
explosion of population within The 
Florida Bar. The growth in 
numbers of new Bar members 
needs less documentation to this 
audience than the growth of the 
general population. In February of 
1976 when the Bar population was 
just over 18,900 an entire issue of 
this Journal was devoted to the 
topic. In the short time since then, 


the number of Florida lawyers has 
jumped to an incredible 25,500 plus. 
This constitutes an increase of over 
39 percent in just four years. 
Income potential, professional 
milieu and individual inde- 
dependence are among the reasons 
for this increase, and they will 
continue to attract new members 
into The Florida Bar. Projections by 
Florida Bar officials indicate 
lawyer population growth rate 
during the 1980’s at double the 
growth rate of the general 
population. An explosive change 
for the entire practice of law in the 
next decade is likely. 

Within this growing Bar has been 
an increased awareness of and 
participation in the appellate 
practice. More and more lawyers 
are designating or advertising their 
appellate court practice. According 
to the 1979 Florida Bar membership 
survey, 2 percent of Florida’s law 
firms were spending 30 percent or 
more of their time rendering 
appellate services. This survey also 
indicated that full-time salaried 
lawyers spend 59 percent of their 
time directly on appellate matters. 

More and more lawyers vying for 
appellate clients will — human 
nature being what it is — 
undoubtedly create increased 
competitive pressures on_ the 
practice of appellate law. Lawyers 
whose areas of expertise may lay in 
other specified disciplines within 
our profession, may increasingly 
feel economic pressure to retain 
appellate work which they would 
otherwise have referred out to 
appellate specialists. The 
ramification for the appellate 
practitioner is obvious — less work. 
The ramification for the client is not 
as obvious in terms of the quality of 
the appellate legal services being 
provided. 

Although nothing will change the 
course of human nature, the 
appellate bar can begin to cope 
with the increased internal 
competition for appellate work. By 
utilizing our newly found freedoms 
to designate and advertise, those 
members of the bar who do 
specialize in handling appellate 
cases may deliver their message 
more freely to the public at large as 
well as to other lawyers. Through 
increased area specialization and 
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WHAT MAKES ONE 
EMPLOYEE BENEFIT PLAN | 
PERFORM BETTER THAN ANOTHER? 


Employee benefit plans, like 
other growing things, need the right 
kind of care to put forth the best 
performance. The performance that's 
needed to keep the best of the 
employee crop. 

It's a jungle out there. Full of 
thorny competition for the brightest, 
most productive employees. Those 
who require more than a gold watch 
at retirement. They require benefits 
nourished to the maximum. 

Of course many employers think 
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office systemization the appellate 
practitioner will be in a_ better 
position to offer his services at a 
more competitive rate without 
adverse effects on the quality of his 
work product. Lawyers who 
specialize in appellate practice will 
design their offices to more 
effectively and economically 
provide appellate legal services. 
Locating their offices nearer to the 
appellate courts and law libraries, 
equipping their offices with 
automatic editing typewriters and 
word processors, and creating 
forms to be used specifically for 
appellate procedures will all help 
the appellate specialist save time 
and money for himself and _ his 
clients. 


the growth in the 
general population and the Bar 
population during the past 10 years 
has been judicial population 
growth. As an example, prior to 
1956 there were no Florida district 
court judges but by 1968 there were 
20, and by 1978 there were 28. 
However, at the beginning of 1979, 
the workload of each individual 
district court judge had exceeded 
the 1968 workload figures. During 
this past year both Chief Justice 
Arthur England and the Supreme 
Court Commission on the Florida 
Appellate Court Structure 
recommended significant increases 
in the judicial population. 
Accordingly, during the 1979 
legislative session a total of 28 new 
judicial positions were created. The 
law that created them, Chapter 79- 
413, Laws of Florida, provides for 
seven new county court judges, 10 
new circuit court judges and 11 new 
district court of appeal judges. A 
similar expansion at the federal 
level is manifest in the present 
expansion of the United States Fifth 
Circuit Court of Appeals from 15 to 
26 judges. 

The only reason for these 
increases in judicial population is 
commensurate increases in the 
number of cases being filed. Again 
the statistics paint a very clear 
picture: a continuous rise in the 
number of cases and appeals filed 
in all courts except the county 
courts. With an explosion of new 
lawyers and new clients the 1980's 
should see a parallel explosion in 


court filings. A proposed 
reassignment of portions of Florida 
Supreme Court jurisdiction 
designed to relieve that court’s 
increasing caseload pressures will 
add to the caseload pressures on the 
lower courts. 

With the advent of more county 
and circuit court judges, there will 
be a proliferation of final and 
interlocutory orders being issued in 
the coming decade. Proliferation of 
orders will be proportionately 
accompanied by an increase in the 
number of appellate cases filed. 
With the advent of more appellate 
court judges added to the increased 
number of appellate cases being 
filed means only one thing — an 
avalanche of new appellate 
decisions. Assuming that judges of 
the district courts of appeal remain 
only as productive as they presently 
are, the almost 40 percent increase 
in the number of district court 
judges means a similar 40 percent 
increase in the rate and volume of 
appellate court decisions they will 
issue. A similar increase in the rate 
and magnitude of decisions being 
issued will occur in the United 
States Fifth Circuit Court of 
Appeals where the number of 
judges has been increased almost 58 
percent. Will the appellate bar be 
able to keep up with this decisional 
avalanche? 

The avalanche of court decisions 
will certainly increase library costs, 
while simultaneously increasing 
research time. During the next 
decade, however, the cost and 
availability of computer-assisted 
legal research should help the 
appellate practitioner to cope with 
his problem. Keeping current on all 
areas of the law, however, will 
become increasingly impossible. 
Appellate specialists as a result will 
find refuge in subspecialization as a 
means of allowing themselves to 
tackle the problem of keeping 
current. 

One additional implication may 


be extracted from the judicial 
changes noted above. It is true that 
numerous more judges are being 
appointed to Florida’s appellate 
courts through the good work of the 
Supreme Court and the legislature. 
It is also true that those judges were 
added to relieve the present 
backlog and overcrowding of the 
appellate dockets. As noted 
previously there will be an ever 
increasing number of cases filed in 
Florida’s appellate courts during 
the next decade. This increase in the 
number of cases filed along with the 
reordering of jurisdictional 
responsibilities will very soon put us 
back where we were, before the 
addition of these judges, with 
overworked appellate court judges 
and overcrowded appellate court 
dockets. 

How to cope with our continually 
overloaded appellate courts? 
Relieving pressures created in the 
past has been our method of coping 
to date. A more future-oriented 
approach would be a _ more 
effective solution. We have the 
ability to accurately predict the 
statistical future at least for the short 
range. Our Supreme Court and 
legislature should utilize those 
statistics for requesting and 
authorizing new appellate court 
judges in advance of overcrowding. 
This procedure would allow our 
appellate judges to have optimal 
caseloads during the periods 
between manpower evaluations. 

This next decade presents us with 
a unique opportunity to begin 
looking ahead. The changes which 
will occur during the next 10 years 
will have significant ramifications 
on how and how well we provide 
appellate legal services. To fulfill 
our responsibility of providing 
quality appellate legal work as well 
as quantity, we must begin 
preparing for the changes of the 
eighties. If we fail to prepare for the 
appellate needs of tomorrow, we 
are preparing to fail. oO 
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Benjamin R. Civiletti, the 
Attorney General who will lead 
Department of Justice lawyers into 
the 1980's, took time last September 
to assess the course our profession 
will take during the next decade. 
What he predicts is that many of the 
trends of the 1970’s will continue 
and accelerate in the 1980's; that is, 
more government lawyers, more 
litigation, more law enforcement, 
more specialization, more use of 
paralegal and computer assistance 
and more pay for lawyers involved 
in government practice in the 
1980's. 

Primarily, the Attorney General 
believes that given the popularity of 
federal litigation, throughout the 
1980's, the amount of litigation will 
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increase although its rate of increase 
may be slowed by use of alternate 
means of dispute resolution such as 
mandatory arbitration in certain 
categories of federal district court 
cases. However, federal litigation 
as a means of dispute resolution is 
far too effective and dramatic an 
avenue for special interest, public 
interest or individuals to resist. 

The trend toward litigation by 
interest groups for the immediate 
attainment of political goals in lieu 
of medium and long-term political 
action, will continue. Suits, for 
example, to stop the dumping of 
atomic waste, to prevent 
environmentally damaging public 
works, to redistrict states and to 
stop funding of controversial 
projects will continue to be 
popular. 

Moreover, Congress and the 
executive will continue to demand 
that more and more be done by 
government lawyers to enforce 
criminal and civil laws. Increased 
demand for enforcement activities 
and increased growth in 
government litigation will 
necessarily result in both the 
Department of Justice and the U.S. 
attorneys’ offices over the next 10 
years. 

However, along with increased 
federal litigation will come 
increased use of methods to end 
litigation short of trial. While more 
suits will be filed, more will also be 
settled. Increased emphasis will be 
given to negotiation and arbitration 
to decrease the high costs of 
litigation. The addition of 154 new 
federal judges in the past year 
should help to alleviate caseload 
backlogs in the future. 


There is a trend away from 
decentralized government 
litigation conducted by the various 
agencies and toward consolidated 
litigation conducted by the 
Department of Justice. During the 
last half of the 1970’s many federal 
agencies requested, and a few 
received, authorization to conduct 
their own U.S. district court 
litigation. But, the Attorney General 
believes that the United States must 
speak, and litigate, with one, 
experienced voice—that of the 
Department of Justice. 

Large private law firms have 
found that centralizing litigation in 


a single internal department works 
better than spreading it throughout. 
Those firms have found that strong 
litigation departments aided by 
strong substantive law sections 
perform better. Attorney General 
Civiletti believes that this system is 
best for the federal government 
too. The Department of Justice will 
manage more of the government’s 
litigation, but it will rely on close 
cooperation and assistance from the 
client agency’s general counsel 
offices, especially in technical and 
substantive areas. 

As a result of increased litigation 
and more attorneys, the trend 
toward computerization of 
management information, legal 
research and evidence during 
investigation and litigation will 
continue. Moreover, government 
lawyers’ use of paralegals will 
continue to increase. 

The Attorney General believes 
the enormous growth in law 
practice in Washington, D.C., will 
continue to increase dramatically 
throughout the 1980's. In fact, he 
predicts that by 1980, every major 
full service law firm in the United 
States will have a Washington, 
D.C., office. The substantial 
growth in Washington, D.C., 
offices will have a short term 
impact on the government because 
those offices have been attracting 
many of the best government 
lawyers to private practice. 


The trend toward specialization 
which gained steam in the 1970's 
will continue to grow in the 1980's. 
Specialization in private practice 
may be a reflection of government 
practice. Government lawyers tend 
to be specialists. A glance at the 
Justice Department’s organization 
chart confirms the extent to which 
government lawyers are grouped 
into practice by specialty. The 
Justice Department is usually the 
government’s lawyer in federal 
court. By statute, the Attorney 
General has control over ll 
litigation in the courts of the United 
States except that which is 
specifically exempted. Other 
agencies specialize in banking, 
housing, energy, maritime, 
taxation, and many similar areas of 
“office” practice. Justice specializes 
in litigation in these and many other 
areas; for example, there is a 


Criminal Division, an Antitrust 
Division, a Tax Division, a Civil 
Rights Division, a Land and Natural 
Resources Division, and a Civil 
Division. Lawyers within these 
divisions are further specialized. 


be Attorney General believes 
that litigation, as a specialty, will 
continue into the 1980’s. However, 
he does not support the suggestions 
of the Judicial Conference’s “Devitt 
Committee” which would limit 
admission to federal trial courts by 
requiring a written federal bar 
exam and at least four trial 
experiences as a prerequisite to 
licensed membership. He thinks 
that such a rule would restrict entry 
into federal litigation, and that the 
burden would fall primarily on 
young lawyers. The effects of such 
a rule on the government would be 
minimal; the private practitioners 
would have the hardest time 
acquiring the requisite four trials 
necessary to practice in federal 
courts. 

The Attorney General believes 
that voluntary certification with a 
requirement for periodic 
recertification is a far better 
approach than licensing. Those 
meeting minimum standards for 
certification could inform the 
public of their qualifications. 
Periodic recertification would 
assure the public that the 
practitioner's qualifications are 
current. This would allow those 
lawyers who are not certified to 
continue to practice in an area of 
specialization, but it would prohibit 
them from asserting they are 
specialists in that area. Thus, 
certification of a federal trial 
specialty, for example, would help 
to inform the public that certain 
members of the profession have 
met minimum standards in the 
specialty while others have not. 
Informed members of the public 
could then knowledgeably choose 
the representation they could best 
afford. Thus, the forces of the legal 
marketplace theoretically will lead 
to the selection of the most 
competent lawyers. 

In addition to a trend toward 
specialization in litigation, the 
Attorney General foresees 
accelerated specialization in the 
newer areas of environmental law, 
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energy law, international law and 
inter-American law. 

Attorney General Civiletti 
predicts that government practice 
will continue to be a top choice for 
lawyers who want to spend their 
careers or a few years in public 
service. 

Presently, government legal 
offices attract individuals with 
varied goals. Recent graduates see 
the government as an opportunity 
for public service and a means to 
substantial early career responsi- 
bility and experience. Some young 
lawyers prefer to stay with the 
government throughout their 
careers because, unlike private 
practice, there is a great deal of 
independence and freedom. For 
example, the choice of substantive 
work area is generally more flexible 
than in private practice where the 
attorney must work in the area that 
the client’s needs dictate. The 


' government’s needs are so broad 


that lawyers can seek out the 
agency which offers the type of 
work in which the attorney wants to 
concentrate. 

Quality of life factors also make 
government practice attractive. An 
attorney working for the United 
States will often have a national 
practice with the opportunity to 
travel extensively on official 
business. In addition to reasonable 
salaries, which currently run from 
$20,000 to $50,000 per year, there 
are health and life insurance 
benefits, very reasonable vacation 
and sick pay, as well as good 
retirement benefits. 

The Attorney General believes 
that salaries will continue to 
improve for government lawyers. 
With the predicted increase in 
litigation, there will be an emphasis 
on promotion of senior litigators. 
Traditionally, only lawyer- 
managers, i.e., supervisors, have 
received top salaries. Now, 
however, a few litigators are being 
promoted to “‘super-grade”’ 
positions. Thus, litigators will be 
able to stay in court and receive 
competitive salaries. Lawyer- 
managers, on the other hand, will 
be eligible for Senior Executive 
Services (S.E.S.) positions the same 
as other senior executives in the 
federal pay system. 

The Attorney General does not 


think that the new ethics in 
government legislation will hamper 
the government’s efforts to recruit 
lawyers. He believes lawyers will 
still be attracted to government 
service because they believe in the 
United States and the right of 
citizens to the best representation. 
Government service has always 
entailed some sacrifice and risk for 
those who practice under public 
scrutiny. However, the rewards, 
such as public recognition for 
lawyers whose practice includes 
issues of national importance, 
outweigh any impediments. o 


Specialization and 
its Effects on 
Legal Services 


By Roderick N. Petrey 
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Law School and his B.A. degree from Yale 
University. He is president of the Florida 
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Mast Florida lawyers are de facto 
specialists; they concentrate their 
practices on a limited number of 
legal functions (litigation, drafting), 
subject areas (tax, real property) or 
types of clients (large corporations, 
government agencies). Speciali- 
zation of law practice is profoundly 
changing the self-image of lawyers, 
the kinds of work lawyers do, the 
ways the public will reward good 
lawyers-and punish errant ones and 
the ways law firms are organized. 
By/the end of this century — only 
o decades away — specialization 
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will be a dominating force in the 
lives of most lawyers. 


Lawyers have fallen from the 
Throne of Omnicompetency. In the 
small towns of yesterday, and even 
in the cohesive neighborhoods of 
yesterday’s larger cities, lawyers 
served as general counselors and 
mediators for those who lived 
around them and sought their help. 
Lawyers took care of most of their 
clients’ legal needs — needs which 
were uncomplicated compared, for 
example, with the needs of today’s 
sophisticated business corpor- 
ations. 

The growth of the nation’s 
populations, large corporate 
enterprises, government regulation 
and mass communications and 
transportation, has created many 
new, complicated roles for lawyers 
and has eliminated the ability of any 
single lawyer to meet every legal 
need competently. The general 
public recognizes that most lawyers 
specialize and expects its attorneys 
to refer unfamiliar matters to other, 
more qualified lawyers when 
necessary. Respondents in the 
recent Survey of Legal Needs, 
conducted by the American Bar 
Foundation, generally agreed that 
most lawyers would not take a case 
if they did not know enough about 
the area of law to handle the case 
well. In the same survey, over 80 
percent of the respondents 
recognized that lawyers specialized 
but agreed that a lot of people do 
not go to lawyers for specialized 
services because they had no way of 
knowing which lawyer is 
competent to handle their 
particular problem. 


The self-image of most lawyers 
has changed to accommodate the 
need for specialization. But some 
individual lawyers continue to 
perpetuate the myth of omnicom- 
petency, often under the label of 
“general practitioner.” A hard look 
at the day-to-day work of most 
“general practitioners” reveals 
heavy concentrations in a limited 
number of legal functions, subject 
areas or types of clients, even 
though some “general prac- 
titioners” seem willing to undertake 
any new matter. Failure to 
specialize in the future brings with 
it the risk of malpractice and 
disciplinary action. 
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During the 1980's, lawyers will 
work more and more as house 
counsel for government agencies, 
corporations and other business 
enterprises. These organizations 
will need private practitioners less 
and less, and only for sophisticated 
litigation, temporary help in 
planning for new areas of law and 
general strategic advice. To survive 
as private practitioners, lawyers 
will have to specialize in the legal 
needs of a particular industry (such 
as banking, retail trade or specific 
manufacturing industries which are 
important to Florida). They will 
have to be prepared to anticipate 
changes in private and public law, 
and in the general economy, which 
will affect the industries in which 
they specialize before clients can 
develop the in-house capacity to do 
it themselves. 


Rome lawyers will serve the 
newly-recognized “middle income 
market” for basic legal services 
through legal clinics, group legal 
service plans and other ways of 
providing simple, specialized 
services for limited prices. But 
paralegals or legal assistants 
(supervised by lawyers) will be 
employed in these enterprises more 
than lawyers; the economics of 
limiting prices for these simple 
services will force the use of the 
least expensive people available. 
Specialization of law practice, 
especially in those states with 
operating specialization, desig- 
nation or certification programs 
(such as Florida, California and 
Texas) already is changing the 
competency standards which 
lawyers must meet. The California 
Court of Appeals, Third District, in 
Horne v. Peckham, recently ruled 
that an attorney who erred in 
establishing a “Clifford Trust” 
because he did not have specialized 
tax knowledge or experience was 
guilty of malpractice and had to 
pay substantial damages to his 
client. The trial court instructed the 
jury that an attorney must “refer his 
client to a _ specialist” if the 
circumstances so required and is 
responsible for a specialist’s skill 
and duty if he undertook the work 
anyway. Lawyers generally have 
not been held to a specialist’s 
standard of care, but they will be 


subject to increasingly higher 
standards of competency during 
the next decade. In states with 
specialty, designation or 
certification programs (such as 
Florida), lawyers who have not 
designated in a particular field 
probably will be encouraged by 
court rulings in malpractice cases 
and by the actions of disciplinary 
boards to refer many matters to 
lawyers who are designated or 
certified. 


Lawyers in Florida’s law firms 
tend to specialize already; the very 
nature of a law firm encourages 
concentration of practice. But 
attorneys in some firms, even very 
large firms, act more as if they were 
sole practitioners than as if they 
were integral members of law 
firms. Clients are hoarded and 
sophisticated matters are handled 
by the individual lawyer who 
brought the client in rather than 
distributed among the firm’s 
lawyers who have related 
specialized knowledge and skills. 
The successful law firm of the 
future will change this way of 
operating. Although an attorney 
who brings a client to a firm will 
continue to ensure that the client is 
served well by the firm, he will be 
only one member of a “work team” 
for each of the client’s legal matters. 
Other members of the “work team” 
will be specialists in fields of law 
needed to assist the client. 
Composition of the “work team” 
will change from matter to matter 
so that appropriate specialists will 
be involved as needed. Most client 
contact will be limited to the 
attorney who brought the client to 
the firm while most substantive 
legal work will be performed by 
others. Some successful Florida law 
firms already manage client affairs 
with this “work team” approach. 


The use of “work teams,” and the 
general trend toward specialized 
law practice, will force younger 
lawyers who join law firms to 
choose specialities sooner than they 
do now. Broad exposure of the new 
lawyer to many different fields of 
law simply will not be economical 
for most law firms. Earlier choice of 
specialties by new practitioners 
will, in turn, encourage law schools 
to help students with those choices 
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by offering more 
courses. 

Future rewards belong to the 
specialist in a legal function, subject 
area, or type of client. 
Specialization will be the major 
way for lawyers to maintain the 
professional competence and 
independence which clients need 
and expect. o 
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A Time of Change 
and Reappraisal 


By L. David Shear 
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The past has been magnificent, 
and I would not have lived it any 
differently, nor would I wish to 
relive it! 

The future is what we make of it, 
but it can and should be a time of 
one’s greatest expectations. I, for 
one, am eager to move forward into 
the decade of the eighties with the 
hope of achieving and fulfilling all 
of the realizations, hopes and goals 
which I yearn for as a lawyer and as 
a person. In this issue you have 
heard the comments of outstanding 
lawyers, judges and educators as 
they have described our law 
schools, our work, our workplace 
and ourselves in the 1980's. It now 
falls upon me to exercise the 
greatest license of all, that of gazing 


into the future in terms of our lives 
as professionals and as members of 
an organized Bar. 


As a practitioner, a myriad of 
images rush before me as I look into 
the future of the lawyer of 
tomorrow. Most importantly I 
perceive that we shall retain our 
autonomy and independence as 
professionals. This is, perhaps, the 
greatest need and gift that can be 
bestowed upon us; for without this 
fierce sense of self-determination, 
we could not represent our clients 
as adversaries, nor structure our 
system of justice, nor lead our 
nation as I believe we shall continue 
to do in the decade of the eighties. 


The public will see a lawyer who 
is more specialized. An individual, 
who, because of the increasing 
complexities of society and its laws, 
will be obliged to delve into more 
specific areas of practice, so that a 
client may be served by one most 
capable of delivering effective and 
competent service. This does not 
mean that the solo practitioner is a 
thing of the past; but it does mean 
that such an individual will be 
obliged to endure and work even 
harder to be able to offer himself to 
the public as a person capable of 
providing quality legal services. 

In delivering legal services, I see 
much broader horizons in reaching 
more and more people from all 
walks of life. I envision legal 
insurance offering our citizenry a 
multitude of opportunities and 
benefits for legal services, 
insurance which we will carefully 
and perhaps timidly at first 
experiment with but in due course 
come to accept and welcome. 
There will be an effort, whether 
with governmental assistance or by 
Bar sponsorship, to offer legal 
services, both criminal and civil, in 
every corner of our country to 
peoples of all economic strata in 
many and differing ways, all with 
the hope of providing a benefit 
which society needs. In due course, 
this delivery system will also 
benefit our profession in that it will 
offer more opportunities, more 
employment and better services. 

In delivering these services, we 
will make more efficient use of our 
practices and our offices. The 
computer age is upon us and law 
office technology will be brought to 
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the forefront to provide the most 
effective methods of offering our 
services to the community. We will 
attempt, as never before, to operate 
efficiently, so that we may provide 
more, for less cost, by use of office 
procedures, modern equipment, 
computerized research, and, yes, ~ 
even the use of paralegals for 
certain matters. Large firms, 
offering mass production but, 
hopefully, quality services will be in 
the offing. 


| a the greatest advances in 
our profession in the eighties will 
come in the arena of law office 
economics—but there will be other 
important strides taken, particu- 
larly in speeding up the process of 
the administration of justice. There 
will be more and greater 
experimentation to reduce the costs 
of litigation and to implement 
speedy trial procedures, as well as 
eliminate from the system certain 
litigable matters which are capable 
of resolution outside the bounds of 
the courthouse. We may see 
computerized transcripts, records 
and briefs. There will be televised 
and telephonic court hearings, 
possibly modification of discovery 
procedures, and numerous other 
modern techniques to make our 
system accessible to all with quick 
and efficient justice. 

Advertising is a fact of life among 
us and will come to be used by those 
in certain areas of practice in a 
tasteful and effective way; 
however, I do not foresee an 
overwhelming embracing of the 
concept during the next 10 years. 

I believe that incomes from the 
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practice of law will diminish for a 
while as our lawyer population 
continues to explode. This, 
however, may be offset by the 
manner in which we quickly 
provide delivery of services to 
more consumers. During the 
eighties I eventually see a leveling 
off of our lawyer population. I also 
envision that the profession will 
continue to be a popular channel for 
individuals of an open mind and 
free spirit to express their talents 
and knowledge in the service of 
justice and to the public. 

As the president of a magnificent 
state Bar—the greatest in the 
land __I feel the eighties portend 
unique change for us collectively as 
we band together to serve the in- 
terests of the public and our col- 
leagues. I see efforts by legislatures 
to analyze and review the goals and 
functions of the organized Bar. I see 
a great deal of anguish as we under- 
go the ordeal of this scrutiny, be- 
cause it will not always be accurate 


out-of-state residents. 
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or fair, but it will give us the 
opportunity to express to the public 
our true goals and objectives. Those 
bar associations that are strong in 
their beliefs and goals, particularly 
in serving in the public interest, will 
survive this crisis and will move 
forward to even greater destinies, 
but those that are not will suffer and 
in some cases may come under the 
control of the legislative arm of 
government. 


will play a major 
role in our organized professional 


lives. I envision attempted 


governmental involvement in bar 
associations to an extent never 
realized in our wildest dreams. I see 
several agencies of our government 
scrutinizing us, including the 
Federal Trade Commission, the 
Justice Department, the Internal 
Revenue Service and others. 

I see our bar associations 
continuing to offer services that will 
benefit our colleagues, but I see a 


The Florida Nord Bar Review Course offers a complete study 
program, which enables you to prepare for the Florida Bar 
Exam where and when you want — ideal for both Florida and 


The program includes complete printed materials and prac- 
tice Bar Exam grading and analysis. Comprehensive 
lectures are also available if desired — on cassettes for indi- 
vidual use and live during the 5 days immediately preceding 
the Exam, near the site of each Exam. 


CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 
1-800-521-1916 


_ Or write to us at our National Bar Review oe 
headquarters as follows: 


29201 Telegraph Rd., Suite 622 


Southfield, Michigan 48034 


FLORIDA'S LARGEST AND MOST SUCC ESSFUL : 
REVIEW COURSE | 


much greater collective commit- 
ment to the public good in the form 
of providing pro bono services, 
sponsoring of efforts to deliver 
legal services to citizens in all walks 
of life, and in acting as the ultimate 
lobby for the people in the halls of 
the legislatures. 


We shall offer more services to 
our colleagues because the realities 
of commerce will make many 
programs and benefits, now 
received by lawyers from 
independent sources, unattainable. 
This is already happening in the 
field of malpractice insurance as 
bars begin to self-insure and even 
offer numerous other forms of 
coverage beyond the pale of 
liability insurance. 


I envision a continuing effort to 
police ourselves in order to have an 
even more effective and vigorous 
grievance program so that the 
public may be assured that we are 
attempting to eliminate from our 
ranks those who are unworthy of 
the profession. 


There will be more _ public 
involvement in the processes of 
organized bar associations by 
public members serving on 
grievance committees, by serving 
on standing and special committees 
of bar associations and, perhaps in 
some instances, by serving on 
governing boards. Such public 
involvement will require an 
adjustment on the part of the 
profession and its individual 
members; however, we in the 
profession may be better served for 
it and in due course the public will 
come to more fully understand and 
appreciate our professionalism. 


Yes, the 1980’s will be a time of 
change, agonizing reappraisal and 
introspective reflection; however, 
when the smoke clears, I am 
convinced that there shall be left 
standing before us a strong, viable, 
responsive and_ responsible 
integrated Bar that will offer its 
collective and individual services in 
the best interests of the total 
community. We must succeed 
because in our hands rests the 
future of a free and democratic 
society in which all men and 
women are equal. All of this will be 
our image and our reward for being 
a lawyer in the eighties. o 


ATTENTION EXAM 

— 


© 1979 


$39.95* 
plus tax 
*initial subscription 


The 1979 Edition of Trawick’s FLORIDA PRACTICE AND PROCEDURE is “excellence” in the 
field of legal literature. Mr. Trawick in his clear and concise style incorporates in the context of his 
outstanding work pertinent rules, legislation and decisional law. The 1979 Edition epitomizes the 
Author’s longstanding tradition of expertise communicated in superb writing. 


FOR FASTER SERVICE . . . CALL: 


(813) 932-0627 (305) 561-9654 (904) 222-8680 
Tampa Miami Tallahassee 


THE t= HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross, Georgia 30071 


: a : 
q 
. F 


923141 

ATTN MRS MARLENE HURST 
XERUX CORP 
ANN ARBOR 


‘on all 


Facts, Issue, Holding 


We all remember having that pounded into us at law 
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